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Abstract  

Independent arbitration is the primary mechanism used in international trade discussions to 

resolve issues between investors and host States. While there are numerous criticisms of the 

mechanism, there are also many supporters, particularly of its application to implement 

Investor State Dispute Settlements (ISDS) in international trade agreements. This paper 

recommends that the Australian Government’s Attorney-General’s Department, specifically, 

the Officer for International Law, could make the use of the ISDS more open and 

transparent to advocate for the home State’s greater control of the process, and restrict the 

scope of ISDS matters, in order to address these criticisms and strengthen future trade 

agreements.   

Context 

Investor State Dispute Settlements (ISDS) are used as a mechanism in international trade 
discussions to resolve investment disputes between an ‘investor’ and a ‘host State’. These 
are typically, a foreign corporation and the host country in which they are investing in. This 
form of dispute resolution is commonly found as a clause in trade agreements between 
nations, in order to protect investor’s rights and prevent any ‘unfair and unjust’ treatment 
from the host nation’s government, which can ultimately lead to ‘the investor to lose their 
investment’ (Transpacific Partnership Agreement, 2016). 

This type of independent arbitration, between two nations, has origins in the International 
law principle of ‘national immunity’. This principle is based on the assumption that ‘equality, 
in international law, is the recognition that no one state is above another in the international 
order’ (Wisner and Campbell, 2018, p.14).  

A subsequent international law notion has helped evolve this State-State arbitration, into an 
investor-State arbitration. Within which the investor is considered a ‘diplomat’ of the home 
State to an international agreement, and who is under ‘diplomatic protections’, afforded to 
them as ‘injury to a home State national is injury to a home State in itself’ (Wisner and 
Campbell, 2018, p.15). The modern globalised economy, however, has changed these 
traditional notions of a ‘foreign investor’ to a large extent.  

There are numerous ISDS cases illustrating how independent investor state arbitration can 
either offer protection to the investor, or on the other hand, protect a nation’s legislative 
sovereignty. The first, Occidental v Ecuador, 2012, found that the Ecuadorian Government’s 
response to an investor’s attempt at making further profits was deemed disproportionate 
and caused expropriation of the investment, and was thus, found to be unfair treatment of 
the investor. A recent example of when the inverse was true is Phillips Morris v Australia 
2012, where the Australian government defended a claim that they had expropriated the 
investment of Phillip Morris with the introduction of the plain cigarette packaging laws. 
Specifically, they did not compensate Phillip Morris for their loss as a result of the change in 
legislation. In this case, the Australian Government was found to be acting legally within 
their scope of legislation based on public health and not in breach of the s51 (xxxi) of the 
Australian Constitution and were not required to pay compensation to Phillip Morris. These 
two examples indicate the need for independent and impartial arbitration, and the important 
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role this plays in balancing the need for offering protection to an investor, whilst allowing a 
nation to freely legislate maintain its sovereignty.   

Modern day ISDS has both many critics and supporters to its function as an independent 
arbitrator. In its current form – in which it is governed by the International Centre for 
Settlement of Investment Disputes (ICSID), one of the five organisations of the World Bank 
Group - it provides a unique forum separate from the modern State-State disputes dealt 
with by the World Trade Organisation (WTO) or the International Commercial Arbitration, 
which deals with private commercial disputes. In this way, it holds an important place in 
international commerce. 

Policy Recommendations 
 
The following recommendations are proposed to the Australian Government as tangible 
options that, if implemented, would improve the use of ISDS in future trade agreements.  

1. Make non-confidential submissions during ISDS proceedings compulsory and public  

2. Give home States a say in ISDS 

3. Limit the scope of ISDS matters 

Policy Recommendation 1: Make non-confidential submissions during ISDS compulsory and 
public  
 
Traditionally, ISDS tribunals are not required to publish information regarding their 
proceedings. This is said to ‘maintain the relationship between the parties, securing 
commercial secrets and avoiding disclosures designed to affect the outcome of the case’ 
(Kenny, 2016, p 473). Indeed, majority of investors will be hesitant to disclose certain 
details, especially when that information can be attributed to the company’s competitive 
advantage, or form part of ‘trade secrets’ such as strategies associated with their unique 
operations. For example, disclosure could devalue a patent, process or other aspects of their 
intellectual property.  

Certainly, there are circumstances and items of information that will be discovered during 
proceedings that are in the public interest to be kept confidential. As such, it would be 
inappropriate to require a full and complete disclosure of all information relating to 
proceedings. Confidential information of that nature must be protected under some 
exclusion of information for the investor, as would a government being able to exclude 
disclosure of information relating to matters of national security. 

Nevertheless, increased transparency of proceedings is necessary as this inherently 
increases the consistency amongst cases. Having the cases made public creates precedent, 
which allows tribunals to use previous decisions to guide future decisions. The current lack 
of transparency leads to inconsistency in decision making, which can lead to ‘allegations of 
unfairness, a lack of predictability and reliability in the system’ (Howard, 2017, p27). 
Investment law jurisprudence, such as in the recent Lauder cases, indicates that the same 
set of facts arbitrated in two different tribunals can result in two different outcomes (CME v 
Czech Republic (2001) UNCITRAL Arbitration; Lauder v Czech Republic (2001) UNCITRAL 
Arbitration). If cases are fully published, then tribunals can look to these as precedent and 
can be guided by how different tribunals have interpreted similar situations. This increase in 
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transparency will lead to greater fairness, predictabilityand reliability, as tribunals can be 
more consistent in their interpretation and outcomes.  

Furthermore, there is onus on States to provide clear and transparent reporting on matters 
in which they are accountable to their citizens. The ideas of representative and responsible 
governance place the ‘legality of a State’s legislative power in the sphere of public interests’ 
and, as a result, States should not keep information of this kind confidential (Howard, 2017, 
p23).  

For example, the Australian Government’s representation of the Australian people through 
participation in the Singapore-Australia Free Trade Agreement (SAFTA) negotiations requires 
it to provide clear and transparent reporting of proceedings and publication of the final 
award. Chapter 16, Article 6.2 of the SAFTA, indicates that ‘a report is to be made setting 
out the tribunal’s findings and recommendations’ and that this is to be made in ‘light of the 
information provided, and the statements made’. This indicates that the tribunal is only 
required to consider the statements made in its final report, and that it does not need to 
include a full and transparent record of proceedings. There is a clear risk that the public will 
be provided with a recount of events through the eyes of the presiding tribunal members 
and not the parties themselves, as a result of this inclusion. 

In order to increase transparency during ISDS proceedings, the Australian government must 
negotiate to include an amendment to the operating clauses in each Free Trade Agreement 
(FTA) that authorises the use of ISDS. Thus, the wording in Chapter 16, Article 7.2 of SAFTA 
and any future Australian FTAs would need to be altered. Currently it outlines that parties 
‘upon request of the other party, provide a non-confidential summary of their submissions 
that could be made public’. This provision should be amended to outline that the ‘parties 
must provide a non-confidential summary of their submissions to the tribunal for publication 
in the final report of the tribunal’.   

Policy Recommendation 2: Give home States a say in ISDS 
 
The current perception of ISDS is that it gives the private sector rights that the public don’t 
have. It is argued that ISDS processes ‘provide special rights to foreign investors’, thus 
creating inequality and an apparent breach of the rule of domestic law (Wisner and 
Campbell, 2018, p.7). These ‘special rights’ are not derived by the private investor 
themselves, but are instead, provided by virtue of the FTA between Australia and the 
investors’ home State (Wisner and Campbell, 2018, p.16). In response to this concern, the 
development of improved ISDS mechanisms is critical in ensuring that Australia can adhere 
to its domestic and international rule of law obligations.  

It is recommended that the Officer for International Law, formally includes in each of their 
ISDS clauses, a section requiring that any investor who wishes to be involved in an ISDS 
process must seek leave to their home State, in order to pursue the ISDS. By creating a 
State-State presence in the process, any private Australian investor pursuing a host State 
will have the backing of Australia, where they have been able to establish a valid claim for 
ISDS.  This intention of this is for home States to consider the investors case, and determine 
whether there is a valid claim, and if so, the investor will be able to pursue ISDS in an 
international forum. This will also help to promote foreign investment, as investors naturally 
seek markets where they can protect their investment and having home State backing will 
only add credibility to an investor’s claim. 
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The primary limitation of providing the home State a greater degree of control in ISDS 
process is the potential administrative burden placed on the home State and may result in 
‘governments having to defend meritless claims’ (Luttrell, 2015, p13).  However, the 
macroeconomic benefits created by increased foreign investment tend to outweigh the 
burden placed on governments (Luttrell, 2015, p13). Depending on the type of investment, 
these benefits can include: the creation of jobs, an increase in consumer wealth and 
expenditure, and an increase in imports/exports.  

Policy Recommendation 3: Limit the Scope of ISDS matters 
 
The majority of criticism towards ISDS centres on its capacity to erode national sovereignty, 
as States are ‘asked to delegate powers to a supranational organisation’ (Howard, 2017, 
p18). However, in the modern global economy, the attitudes towards foreign investment 
tend to facilitate cross-border investment. Indeed, many governments tend to offer 
attractive subsidies to investors to attract investment (Lester, 2015, p213). This ‘traditional 
notion of state sovereignty, is constricting…especially as our world is moving towards what 
is known as a “market state”’ (Howard, 2017, p19).  

Where domestic laws are consistent with international laws, FTA’s should limit the scope of 
ISDS through including a ‘preclusion to any arbitral decision based upon a decision on a 
question of law of a domestic court’ (French, 2014, p15) therefore, only questions of fact 
may be arbitrated on. However, where domestic laws are inconsistent with international 
laws, the questions of law should remain open, this is because an international tribunal is 
needed to resolve issues of international law (International Bar Association, 2015). 
Essentially, a question of law is an inquiry into the applicability of the law itself, a question 
of fact is an inquiry into the events that occurred given the operating law. Therefore, 
tribunals are not asking about a nation’s right to legislate, they are asking about whether 
the act of the nation has led to the loss of the investment. This proposal maintains national 
sovereignty, as questions of law are not disputable when domestic laws are consistent with 
international norms. This doesn’t erode a nation’s ability to legislate on areas of law. 
Implementation of this recommendation can be done through the amendment of the ISDS 
clause in the operating FTA.  

Limiting the scope to only allowing matters on question of fact, changes the context of 
proceedings. Instead of a question of the nation acting lawfully (such as, within the scope of 
the treaty), the ISDS would now ask questions on ‘Did event X occur because of event Y?’. 
Importantly, this limited scope, is an attempt at finding a balance between an investor’s 
right under an FTA and a nation’s right to legislate on areas of national interest, and 
therefore protection of national sovereignty. As this is one of the main issues that 
governments tend to have with ISDS, placing restrictions on the types of cases that can be 
arbitrated on, will ensure that governments are still able to legislate freely, whilst investors 
are still offered protection.  

Limitations:  

Given the nature of Free Trade Agreements (FTA’s) the difficulty in implementation will be in 
the negotiation between the contracting parties. However, once consensus is reached, it’s a 
matter of amendment or creation of a new clause within an agreement.  

Conclusion  
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ISDS are an important element of maintaining an international rule of law, as they are 
currently the only independent mechanism for an investor to challenge a State in an 
international forum. Australia can play an important role in the development and 
improvement of ISDS in three primary ways. First, by incorporating provisions in ISDS 
clauses requiring the disclosure of non-confidential information that is published, which will 
improve transparency. Second, by seeking the implementation of a clause in all future FTAs 
that requires any investor who wishes to be involved in an ISDS process must seek leave to 
their home State, the Government can better support Australian investors in their pursuit of 
ISDS claims. Finally, by limiting the scope of ISDS to only address questions of fact, the 
Australian Government will reduce the proceedings’ impact on elements of national 
sovereignty.  
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