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Abstract 

Trade liberalisation has realised benefits in economic growth of the world economy. Regional trade 
agreements have now evolved from a focus on reducing barriers to the trade of goods to a focus on 
the regulation of services and intellectual property. Some aspects of trade agreements can have 
detrimental effects on the health of nations. The Trans-Pacific Partnership Agreement poses 
potential risks to Australia’s public health but little is known about this Agreement due to lack of 
transparency. There are a number of potential options for the Australian Government to protect the 
health of Australians in negotiating future regional trade agreements.  

Recommendations to the Australian Government 

1. Australia should endeavour to avoid the inclusion of investor-state dispute settlements in 
future trade agreements with developed countries.  

2. Where investor-state dispute settlements are included in future trade agreements, robust 
safeguards must be in place to mitigate risk and protect Australian’s health and the 
environment, both now and into the future.  

3. Additional requirements should be included to compel parties to attempt remedy of the 
complaint in domestic courts of the contracting state prior to recourse to investor-state 
arbitration.  

4. Exploration of methods to increase transparency and democratic input in trade negotiations 
should be undertaken, with a bipartisan parliamentary committee investigating this issue. 
Consideration should be given to forming an independent panel of representatives to advise 
on the impact of trade agreements on society, including a group of public health experts 
tasked to scrutinise the text and complete a health impact assessment prior to ratification.  

5. Exploration of international models of treaty ratification should be undertaken, with a view 
to enhancing the role of Parliament in the process of trade agreement ratification in 
Australia, with the aim of protecting and furthering the public health of Australians.  

Introduction 

The TPPA has the potential to enhance economic integration in East Asia, further open markets to 
Australia and increase economic growth in the region. However, regulatory safeguards must be 
implemented to protect Australia from unintended public health consequences. Political and 
economic issues are not divorced from health issues, they are directly related.1 Trade agreements 
that have potential risks for public health in Australia demand public attention. 

This essay will broadly review the benefits of trade, Australia’s current trade agreements and the 
TPPA. It will explore in depth the potential harms to Australia’s public health from entering into the 
Trans-Pacific Partnership Agreement.  

  

                                                           
1
 Greenberg, H. and Shiau, S. (2014), 'The vulnerability of being ill informed: the Trans-Pacific 

Partnership Agreement and Global Public Health', J Public Health (Oxf). 
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The trade equation  

In his seminal publication of 1776, Adam Smith described the absolute advantage of trade: “if a 
foreign country can supply us with a commodity cheaper than we ourselves can make it, better buy 
it off them with some part of the produce of our own industry, employed in such a way in which we 
have some advantage.” 2 Forty years later, David Ricardo expanded on the advantages of trade 
through the development of the principle of comparative advantage. In his book, On the Principles of 
Political Economy and Taxation, he expounded the advantages of free trade on the basis of reduced 
opportunity cost. 3  

International free trade has generated vast and rapid economic growth. Since the Second World 
War, tariffs on industrial products have fallen dramatically and there has been a consistent increase 
in world trade. This has been accompanied by an increase in world gross domestic product (GDP).4  

It is increasingly being accepted that GDP does not reflect the wellbeing of a nation. GDP measures a 
nation’s economic activity in terms of production and consumption. It does not take into account the 
health of individuals or the aggregate. 5  

Australia’s current trade agreements  

Australia is a longstanding advocate of trade liberalisation and adopted trade liberalisation early on, 
in concert with other Western nations. It has been a member of the General Agreement on Trade 
and Tariffs since 1967 and a member of the World Trade Organisation (WTO) since its inception in 
1995.6 Due to difficulties with achieving consensus in negotiations involving all WTO member states, 
there has been an increase in the number of preferential free trade agreements in recent years.7  

Australia has nine bilateral free trade agreements (FTAs) in existence, including an FTA with South 
Korea and an Economic Partnership Agreement with Japan, both signed in 2014. Australia is 
currently negotiating three more FTAs with China, Indonesia and India and four regional FTAs 
involving multiple countries.8 In 2013, Australia’s two way trade in goods and services was estimated 
to be worth nearly $650 billion.9 With the recent failure of multilateral World Trade Organisation 
talks, it is likely that bilateral and regional trade agreements will dominate trade in the coming 
years.10  

  

                                                           
2
 Smith, Adam (1776), An Inquiry into the Nature and Causes of the Wealth of Nations (5th edn.: 

London: Metheun & Co. Ltd ). 
3
 Ricardo, David (1817), On the Principles of Political Economy and Taxation (London: John Murray). 

4
 WTO (2014), 'The case for open trade', World Trade Organisation, 2014 

5
 European Commission (2014), ‘Beyond GDP’  

6
 World Trade Organisation (2014), ‘Australia and the WTO’ 

7
Australian Govermnet (2014), 'Current negotiations on Free Trade Agreements' 

8
 Ibid.  

9
 Commonwealth Government (2014), 'Trade and economic statistics ' 

10
 T Miles 'WTO failure points to fragmented future for global trade' 
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The Trans-Pacific Partnership Agreement 

One of the four regional FTAs that Australia is negotiating is the Trans-Pacific Partnership 
Agreement.  

The Trans-Pacific Partnership Agreement (TPPA) is a regional free trade agreement involving 12 
countries forming the Pacific Rim – Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico, New 
Zealand, Peru, Singapore, the United States and Vietnam. If signed, the TPPA will be the largest FTA 
in economic terms and geographic diversity. The twelve countries currently negotiating have an 
aggregate gross domestic product worth US $28 trillion and are from four continents. It is predicted 
that more countries will join through accession to form a Free Trade Area of the Pacific.11  

The Agreement is also anticipated to be novel in terms of its reach into areas such as intellectual 
property rights (IPR), investor-state arbitration and discipline on state-owned enterprises. While 
these domains have been contained within previous trade agreements, they have not been covered 
in such detail.12 13  

Despite the wide ranging potential ramifications of the TPPA, 55% of Australians have not heard of 
the Agreement. This may reflect that negotiations are held under conditions of confidentiality and 
draft texts are not publicly available, or that Australians lack interest in our trade relationships and 
agreements. While there have been approximately 700 stakeholder meetings in Australia, these are 
mostly ad hoc and with industry groups, with limited detail available to the public. Most of what is 
known about the TPPA has entered the public sphere through leaked draft chapters.14 15  

Public Health implications of the Trans-Pacific Partnership Agreement  

Health experts and peak health bodies, including the Public Health Association of Australia and the 
Australian Medical Association, have raised serious concerns about the contents of the leaked 
chapters. Among other concerns, these cite investor-state dispute settlement (ISDS) clauses; 
challenges to the Pharmaceutical Benefits Advisory Committee (PBAC); and extension of intellectual 
property rights applying to patents as particular areas of apprehension.  

I. Investor-State Dispute Settlement  

Investor-state dispute settlements (ISDS) provisions give foreign corporations investing in a host 
country the ability to take that host government to an international arbitration tribunal if they 
believe there has been a breach of the rules contained within an FTA. Arbitration occurs in an 
international tribunal, with a tribunal of three arbitrators. One of the arbitrators is selected by the 
foreign investor, one by the host country, and the third by agreement or appointed by an appointing 
authority. There have been concerns raised about the impartiality of arbitrators.  

                                                           
11

 J Schott, B Kotschwar, J Muir (2013), Understanding the Trans-Pacific Partnership. (Washington, D.C. : 
Peterson Institute for International Economics). 

12
 Department of Foreign Affairs and Trade (2014), 'Treaty making process' 

13
 Olson, Stephen (2014), 'Free Trade Agreements Should Happen for the Right Reason', East Asia Forum. 

14
 Wikileaks (2014), 'Secret Trans-Pacific Partnership Agreement (TPP) - IP Chapter' 

15
 Wikileaks (2014), 'Second release of secret Trans-Pacific Partnership Agreement documents' 
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There is concern that these ISDS provisions will be used to challenge the action of sovereign 
governments in making regulatory changes that benefit public health. While there is not currently 
strong evidence one way or another, there are fears that the existence of ISDS provisions in trade 
agreements may lead to the development of ‘regulatory chill’ – where the Australian Government 
becomes reluctant to regulate or strengthen existing regulation in industries such as those 
contributing to non-communicable diseases, due to apprehension about stimulating legal 
challenges.16 17 Australia is currently defending itself in the United Nations Permanent Court of 
Arbitration against a claim from tobacco company Phillip Morris. In this case, Phillip Morris are 
utilising an ISDS provision contained in the Australia Hong Kong Bilateral Investment Treaty from 
1993 to challenge the Government over its tobacco plain packaging laws.18 The Chief Justice of 
Australia’s High Court, in general commentary about this case, expressed concern about the ability 
of ISDS provisions to subvert domestic law decisions.19  

Australia has negotiated ISDS provisions in free trade agreements over the past three decades. 
Australia has ISDS provisions in 21 bilateral investment treaties and six FTAs. Historically, these 
provisions have been included in agreements with developing countries to protect Australian 
investments and property from expropriation by governments where the rule of law was not robust. 
20  The majority of ISDS cases originate from corporations based in developed countries, but 
increasingly these are against other developed countries with sophisticated legal systems.21  

In the 2005 Australia-United States Free Trade Agreement (AUSFTA), the Australian Government 
resisted the inclusion of ISDS provisions. The TPPA would represent the first time Australia has 
entered into a trade agreement with ISDS provisions with the United States. This is significant as the 
United States is home to corporations who use ISDS provisions most frequently.22 ISDS provisions 
have been used 568 times in 98 states (up until January 2014) and are being used with increasing 
use, from 5 in 1993 to 57 in 2013. Of the number of concluded cases, 69% of cases were either in 
favour of the investor or were settled. 23  

In examining the impact of ISDS in the Transatlantic Trade and Investment Partnership, Tietje and 
Baetens concluded that the risks posed by ISDS can be mitigated by careful and progressive drafting 
of trade agreement text. Instead of eliminating ISDS from trade agreements, the inclusion of 
detailed provisions on substantive protections, exceptions and safeguards with respect to ISDS could 
foster balance between protection of foreign investment and pursuit of domestic public policy.24 

                                                           
16

 Friel, S., et al. (2013), 'A new generation of trade policy: potential risks to diet-related health from the trans 
pacific partnership agreement', Global Health, 9, 46. 

17
 Gleeson, D. and Friel, S. (2013), 'Emerging threats to public health from regional trade agreements', Lancet, 

381 (9876), 1507-9. 
18

 Government, Australian (2014), 'Tobacco plain packaging - investor-state arbitration ',  
19

 French, J (2014), 'Investor-State Dispute Settlements - A cut above the courts? '. 
20

 Parliament of Australia, 'Inquiry into the Trade and Foreign Investment (Protecting the Public Interest) Bill 
2014',  

21
 UNCTAD (2014), 'Recent Developments in Investor State Dispute Settlement'. 

22
 ABC (2014), 'ISDS: The devil in the trade deal' 

23
 UNCTAD. Op Cit.  

24
 Tietje, Christian. Baetens, Freya. (2014), 'The Impact of Investor-State-Dispute Settlement (ISDS) in the 

Transatlantic Trade and Investment Partnership', (Rotterdam: Ministry of Foreign Affairs, The 
Netherlands). 
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However, concerns remain in light of recent ISDS cases involving the North American Free Trade 
Agreement, where Canada has been sued multiple times and lost or settled, paying $US 158 million 
in compension to American corporations. There are currently eight cases pending against Canada, 
with damage claims totally almost $US 6 billion.25  

II. Pharmaceutical Benefits Scheme  

Regarding challenges to the PBAC, the leaked chapters reveal measures that may threaten the 
impartiality of the PBAC in determining which medications should be subsidised to the Australian 
public.26  

The drafted proposals to extend Intellectual Property Rights (IPR) reveal goals to extend data-
exclusivity periods for some drugs, offer patent protection for new forms of existing drugs and 
extend patents to diagnostic, therapeutic and surgical methods. These measures may pose a risk to 
Australia’s Pharmaceutical Benefits Scheme (PBS) and increase cost of medical and health care in 
Australia.27 While concerns about the PBS were raised during negotiation of the AUSFTA and did not 
eventuate, the leaked draft TPPA is significantly different and goes well beyond the measures in the 
AUSFTA. 28 29 Additionally, there have been reports of special standing of corporate lobbyists in the 
TPPA negotiations, with them being provided confidential details of negotiations and draft 
documents.30 In addition to arguments of hypocrisy, as these details have been kept secret from the 
public, there are additional concerns about the influence pharmaceutical companies are having on 
negotiations. These corporations have demonstrated disregard for public health in the past, in 
pursuit of profit. 31 

III. Tobacco Control  

In addition to issues raised about affordable access to medications, there have been concerns raised 
about the impact of the TPPA on tobacco control.32 There is evidence available that suggests trade 
liberalisation has facilitated increased market penetration by tobacco corporations.33 Without a so-
called ‘carve out’ provision, removing tobacco from the trade agreement, there is a risk that tobacco 
products, services and investment will receive the same trade benefits and legal protection given to 
any other area. This includes most-favoured nation treatment, disallowing discrimination and 
                                                           
25

 ABC. Op Cit  
26

 Gleeson, Deborah (2012), 'Analysis of the June 2011 leaked TPP Transparency Chapter Annex’ 
27

 Katie Hirono, Deborah Gleeson, Sharon Friel, Patrick Harris (2014), 'The Trans Pacific Partnership Agreement 
negotiations and the health of Australians: A policy brief. '. 

28
 Lopert, R. and Gleeson, D. (2013), 'The high price of "free" trade: U.S. trade agreements and access to 

medicines', J Law Med Ethics, 41 (1), 199-223. 
29

 Gleeson, D. H., Tienhaara, K. S., and Faunce, T. A. (2012), 'Challenges to Australia's national health policy 
from trade and investment agreements', Med J Aust, 196 (5), 354-6. 

30
 Lafer, Gordon (2014), 'Partnership or putsch?' 

31
 Monasterio, E. and Gleeson, D. (2014), 'Pharmaceutical industry behaviour and the Trans Pacific Partnership 

Agreement', N Z Med J, 127 (1389), 6-12. 
32

 Fooks, G. and Gilmore, A. B. (2014), 'International trade law, plain packaging and tobacco industry political 
activity: the Trans-Pacific Partnership', Tob Control, 23 (1), e1. 

33
 Phillip Baker, Adrian Kay, Helen Walls (2014), 'Trade and investment liberalization and Asia's 

noncommunicable disease epidemic: a synthesis of data and existing literature', Globalization and 
Health, 10 (66). 
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affording the same rights for tobacco corporations with all trading countries; and fair and equitable 
treatment, including ‘legitimate expectations’ of profit.34 This ‘carve out’ is unlikely to be accepted 
by the some of the TPPA negotiating parties, namely the United States, so the risk remains.35  

The TPPA is not unique in containing potential threats to public health, with regard to tobacco 
control. Australia is currently engaged in dispute settlement with Ukraine, Honduras, Indonesia, 
Dominican Republic and Cuba over its tobacco plain packaging laws. These countries claim 
Australia’s laws breach World Trade Organisation (WTO) trade agreements to which Australia is a 
signatory, in that they are discriminatory, more trade restrictive than necessary, and infringe upon 
trademark rights without justification. However, given the various exceptions that exist in WTO 
agreements, legal opinion is that Australia’s laws comply with its WTO obligations. 36 Such legal 
robustness designed to protect sovereign rights and domestic public health measures may not 
feature in the TPPA text.  

Trade agreement ratification in Australia  

In Australia, the power to negotiate and enter into treaties (trade agreements are considered 
Category 1 treaties) are executive powers within section 61 of the Australian Constitution. After 
negotiating and signing a treaty, it is tabled in Parliament with a National Interest Analysis which 
explains the impact of the proposed treaty action for 20 parliamentary joint sitting days. This allows 
inquiry and review from the Joint Standing Committee on Treaties (JSCOT). JSCOT cannot amend the 
trade agreement at this stage. 37  

This process of treaty ratification was challenged by Katter’s Australia Party in 2012 with the Treaties 
Ratification Bill. This Bill would have required that any treaty be approved by resolution by both 
Houses of the Parliament prior to ratification. This Bill was not passed.38  

The current policy of the Government is to negotiate the inclusion of ISDS provisions on a case-by-
case basis. In a recent Senate inquiry examining a Greens’ Bill to prevent future use of ISDS 
provisions, the Labor Party contended that ISDS provisions were unnecessary but did not agree they 
should be banned.  While the Gillard Government banned the inclusion of ISDS provisions, recent 
Labor Party Senate opinions show that while the ALP support ISDS in principal. 39  

Recently, there have been calls for the TPPA draft texts to be released so the broader community are 
afforded an opportunity to provide input prior to ratification. This reflects community sentiment 
that there should be greater scrutiny of trade agreements. A proposed Bill to legislate to prevent the 

                                                           
34

 Stumberg, R. (2013), 'Safeguards for tobacco control: options for the TPPA', Am J Law Med, 39 (2-3), 382-
441. 

35
 Kelsey, J. (2013), 'The Trans-Pacific Partnership agreement: a gold-plated gift to the global tobacco 

industry?', Am J Law Med, 39 (2-3), 237-64. 
36

 McCabe Centre for Law and Cancer (2014), 'Disputes in the World Trade Organization: Latest developments', 
37

 DFAT, Op Cit.  
38

 Twomney, Anne (2012), 'Treaties Ratification Bill 2012 Submission'. 
39

 Parliament of Australia, 'Inquiry into the Trade and Foreign Investment (Protecting the Public Interest) Bill 
2014', 
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Commonwealth from entering into agreements with foreign countries that include ISDS clauses 
received over 11,000 e-mails from individuals expressing their opposition to ISDS clauses.40  

Conclusion 

While trade liberalisation is inherently positive in promoting economic growth, 21st century 
international trade agreements such as the TPPA pose new potential risks to public health. As 
regional trade agreements increase in complexity, attempt to integrate governance and economies 
across borders, and move further away from traditional aspects of trade liberalisation, they require 
increased scrutiny from the public and health experts.  

 

 

 

 

 

 

 

 

  

                                                           
40

 Australian Government, Op Cit.  
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