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the UNFCCC. 
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nations; a coordinated response was required. 
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Abstract 
 

Rather than combating the global issue of climate change in a collaborative manner, international 
action has failed to implement action capable of adequately adapting and mitigating the threat of 
climate change, with the intermittent and indecisive steps taken incapable of triggering the global 
action required. A new framework will be formalised in December 2015 at the 21st Conference of 
Parties (COP) to the United Nations Framework Convention on Climate Change (UNFCCC) in Paris, 
with the forthcoming COP20 in Lima, Peru, shaping as a crucial step as negotiations intensify in the 
lead up to Paris. Parties set the mandate for this new agreement at the Durban COP in 2011 with a 
goal to create a legally binding agreement by 2015, before coming into force in 2020.  

Enshrined in the Convention is the principle of common but differentiated responsibilities (CBDR), 
with the Convention compelling “developed country” parties to take the lead in combating climate 
change,1 holding present generations responsible for the (actions of the) past.2 This paper reviews 
the existing system of differentiation under the CBDR principle before concluding that the need for 
modern accountability and transparency demands a change from the current annexation system. It 
is crucial that any agreement reached in Paris involves a recasting of the principle - away from the 
archaic, binary determination of parties – to one capable of facilitating efficient and timely global 
action, capable of successfully combating the threat posed by climate change, with the Ad Hoc 
Working Group on the Durban Platform for Enhanced Action (ADP) providing the constitutional basis 
upon which parties will move away from this system in a post 2020 treaty context, an approach this 
paper supports.  

Recommendations 
 

1. The 2015 agreement should embody a slow shift away from the archaic annexation system 
to a dynamic, pro-active scheme based on Parties’ nationally determined commitments and 
a sliding scale of self differentiation. 
 

2. This self differentiation should be limited by standardising, limiting factors applying to 
parties of similar capabilities. 
 

3. The 2015 Agreement should encourage a new philosophy which prioritises and promotes 
the purpose and rationale behind compliance, rather than the mere results derived in the 
initial years of the new agreement. 

                                           
1
 United Nations Framework Convention on Climate Change, United Nations, 1992, Article (1) 

2
 Rajamani, L, ‘The Principle of Common but Differentiated Responsibility and the Balance of Commitments 

under the Climate Regime,’ Blackwell Publishers Ltd, RECIEL 9 (2), 2000 
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Introduction 

 
Climate change presents a threat unlike any other faced in human history. Released earlier this 
month, the Intergovernmental Panel on Climate Change (IPCC’s) Fifth Assessment Synthesis Report 
confirmed global warming is "unequivocal" with the “clear human influence on climate” capable of 
causing "severe, pervasive and irreversible" damage to our planet.3 

The task of the international climate change regime is to ensure reciprocity of effort, by establishing 
legally-binding commitments for each party and providing some assurance of compliance.4 The CBDR 
principle attempts to create modern accountability, through an implementation of the “polluter 
pays” principle, placing the onus on those developed nations who become industrialised through 
emissions heavy technology. For if historical responsibility was to be dismissed, what is to prevent 
future generations from doing the same?5  

The Kyoto Protocol’s two annexes serve to create three groups of states. Annex I comprises of OECD 
countries (as the membership stood in 1992) and economies making a transition to a market 
economy. Annex II is a subset of Annex I, consisting of OECD countries only. The third group is an 
implied one, consisting of all the states not listed in the previous two annexes, with these non-Annex 
states including some of the world’s fastest growing economies and largest emitters of carbon such 
as China, India, Brazil and Indonesia. 

Some of the Kyoto Protocol’s failings can be attributed to the interpretation of the core principle of 
common but differentiated responsibilities (CBDR), with the Convention compelling “developed 
country” parties to take the lead in combating climate change,6 holding present generations 
responsible for the (actions of the) past.7 This effort to create modern accountability8 has instead 
resulted in a stand off between the separately annexed nations, contributing to what Nicholas Stern, 
Chair of the Grantham Research Institute on Climate Change and the Environment, referred to as 
one of the “greatest and widest-ranging market failures ever seen.”9 Not only has the promotion of 
any real change proved to be fiendishly difficult,10 but the international community’s inability to deal 

                                           
3
 The Intergovernmental Panel on Climate Change (IPCC’s) Fifth Assessment Synthesis Report, adopted 1 

November 2014 
4 

Bodansky, D, ‘A Tale of Two Architectures: The Once and Future UN Climate Change Regime,’ Arizona State 
University Sandra Day O’Connor College of Law, March 2011  
5
 Smith, KR, ‘The Natural Debt: North and South,’ Climate Change Developing Southern Hemisphere 

Perspectives,  John Wiley & Sons, 1996 
6
 United Nations Framework Convention on Climate Change, United Nations, 1992, Article (1) 

7
 Rajamani, L, ‘The Principle of Common but Differentiated Responsibility and the Balance of Commitments 

under the Climate Regime,’ Blackwell Publishers Ltd, RECIEL 9 (2), 2000 
8
 Smith, KR, ‘The Natural Debt: North and South,’ Climate Change Developing Southern Hemisphere 

Perspectives,  John Wiley & Sons, 1996 

9
 The Stern Review, ‘The Economics of Climate Change,’ Issued by United Kingdom Government, October, 2006 

10
 Mattoo, A and Subramanian, A, ‘Four Changes to Trade Rules to Facilitate Climate Change Action,’ CGD 

Policy Paper 021, May 2013. 
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with this conflict in an equitable and timely manner has resulted in a loss of momentum capable of 
jeopardising the two critical determinants of an effective climate change regime; universal 
participation and timeliness.11  

This annexation of parties has remained (mostly) stagnant since the UNFCCC’s inception, with 
parties unable to reach an agreement when the Russian Federation proposed the following 
alteration at the Durban COP in 2011: 

The Russian Federation proposes to make the following amendment to the Convention: 
in article 4, paragraph 2 (f), after the words “with the approval of the Party concerned”, 
to insert the sentence “A further review of amendments to the lists in annexes I and II 
shall be conducted on a periodic basis, as determined by the Conference of the Parties, 
until the objective of the Convention has been achieved.”12 

Whilst the categorisation had been appropriate when drafted prior to the turn of the century, the 
Russian Federation contended that the vast economic and technological developments to have 
taken place since the adoption of the UNFCCC in 1992, warranted a review of annexation in line with 
most up-to-date scientific information, objectively reflecting the dynamics and reality of the current 
socio-economic development of the Parties to the Convention. Whilst the categorisation was once 
both relevant and accurate, the substantial, political and technological advances which have shaped 
the world since 1992 have rendered the binary groupings archaic, no longer relevant to the modern 
threat posed by climate change.   

Existing Support and Resistance to Change 

 
In spite of the support of some Annex I nations, notably New Zealand who deemed the change 
“important”13 and the United States who stressed the significance of the UNFCCC “evolving with the 
changing world,”14 the Convention has not been modified. Indeed, New Zealand’s most recent 
submission to the Ad Hoc Working Group on the Durban Platform for Enhanced Action (ADP) spoke 
not only of “deep scepticism”15 regarding the use of fixed categories, but reiterated concerns that 
any “agreement operationalised on the basis of a binary determinations of who does what would 

                                           

11
 Rajamani, L, ‘The Principle of Common but Differentiated Responsibility and the Balance of Commitments 

under the Climate Regime,’ Blackwell Publishers Ltd, RECIEL 9 (2), 2000 
12

 UNFCCC, Proposal from the Russian Federation to amend article 4, paragraph 2(f) of the Convention, Note 
by the secretariat, COP 17

th
 Session, Durban, 2011 FCCC/CP/2011/5 

13
 Ling, CY, ‘Deep Divide over Russian Proposal to amend UNFCCC Article 4.2(f),’ Climate Justice Now!, 

December, 2011 
14

 ibid 
15

Submissions from Parties to the Ad Hoc Working Group on the Durban Platform for Enhanced Action, First 
Session, Bonn, May 2012 
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discourage participation and ambition.”16 Additionally, in their submission to the UNFCCC 
Secretariat, the United States reiterated that they will “not support a post-2020 agreement based on 
a 1992-era bifurcated approach.”17 

Whilst there is recognition that the existing case-by-case approach is not sufficient to enhance the 
implementation of the Convention, with greater assessment required, a “deep divide” stymied the 
amendment, with parties from India, China, Namibia and Zimbabwe leading the argument that 
whilst the issue “is very important, there is no need to change this core component of the 
UNFCCC.”18 

Whilst formal negotiations were bench-marked for future COPs, it has remained in abeyance, 
without any changes made to the existing model of differentiation. This inaction is in spite of more 
recent submissions which have acknowledged that responsibilities and capabilities are differentiated 
and evolve over time.19 It seems likely that in the future, this differentiation of two groups may not 
be sufficient to fully take into account the differences between parties to the Convention.20 
Certainly, this strict binary or completely unitary structure has not helped the climate regime.21 

The new agreement to be finalised in Paris must include a recasting of the CBDR principle, 
embodying a slow shift away from the current annexation system to a dynamic, pro-active scheme 
based on Parties’ nationally determined commitments and a sliding scale of self differentiation. 

Changing without disturbing 

 
The Durban Platform for Enhanced Action (ADP) as negotiated at COP17 – which preceded the 
aforementioned COP18 in Doha – briefly discussed the need for a multi-tracked protocol 
determining such a design is the best way to encourage substantive action and address this issue of 
differentiation. It is my contention that this successor regime to be finalised in Paris must bridge the 
gap between Annexed and Non-annexed parties by introducing further stages between the two 
categories, allowing Parties to gradually move through these divisions. This approach would reflect 

                                           
16

 New Zealand (Government of New Zealand), ‘Ideas and proposals on the leemnts contained in paragraph 1 
of the Bali Action Plan, Submissions from Parties (FCCC/AWGLCA/2008/MISC.5). Bonn: UNFCCC Secretariat, 
2008  
17

 US Submission on the elements of the 2015 Agreement, accessed on 16/10/2014 from 
<http://unfccc.int/files/documentation/submissions_from_parties/adp/application/pdf/u.s._submission_on_e
lements_of_the_2105_agreement.pdf> 
18

 Ling, CY, ‘Deep Divide over Russian Proposal to amend UNFCCC Article 4.2(f),’ Climate Justice Now!, 
December, 2011 
19

 Submissions from Parties to the Ad Hoc Working Group on the Durban Platform for Enhanced Action, First 
Session, Bonn, May 2012 
20

 Blok, K, Hohne, N, Torvanger, A and Janzic, R, ‘Towards a Post-2012 Climate Change Regime,’ European 
Commission, DG Environment Directorate C – Air Quality, Climate Change, Chemicals and Biotechnology, June, 
2005 
21

 Winkler, H and Rajamani, L, ‘CBDR&RC in a regime applicable to all,’ Climate Policy Journal, Vol 14, No. 1, 
102-121, 2013  
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that countries today have different levels of economic development and therefore have different 
obligations under a future climate treaty.22 

The success of the negotiations under the ADP will depend, among other things, on a common 
understanding of equitable sharing of efforts and benefits.23 Moving forwards, the differentiation 
into three groups will not be sufficient to fully take into account the differences between countries.24 

Central to any new regime’s fairness will be its ability to differentiate between different actors and 
to tailor commitments to Parties’ responsibilities and capabilities. As such a sliding scale 
amalgamating components of previous attempts is perhaps the best way moving forward towards 
the Lima and Paris COPs with a recasting of the differentiation25 aimed at operationalising equality 
and triggering the aforementioned greatly needed meaningful action. 

If a more nuanced interpretation of CBDR is to be found, a number of options for differentiation 
should be explored given the evolving context and the need for any regime to be applicable to all 
parties to the UNFCCC.  

Dynamism and Self Differentiation  

 
New Zealand’s response to the 2007 Bali Action Plan (negotiated at the 2007 COP in Bali) called for a 
“dynamic mechanism to enable adjustment as economies and national circumstances evolve.”26 
Indeed New Zealand remains particularly progressive on this issue, calling for a “common 
transparency framework capable of accommodating parties at different stages of development.”27 

One possibility discussed by Winkler and Rajamani28 is the innovation that Parties subscribe to 
“membership of clubs, leading to graduation” when certain objective criteria are met. Many 
multilateral environmental agreements use OECD membership as a proxy for acquiring developed 
country status, and therefore include OECD members in the lists of developed countries. 

                                           
22

 Blok, K, Hohne, N, Torvanger, A and Janzic, R, ‘Towards a Post-2012 Climate Change Regime,’ European 
Commission, DG Environment Directorate C – Air Quality, Climate Change, Chemicals and Biotechnology, June, 
2005 
23

 Voight, C, ‘Equity in the 2015 Climate Agreement: Lessons From Differential Treatment in Multilateral 
Environmental Agreements,’ Brill Nijhoff, Climate Law 4, 50-69, 2014 
24

 Blok, K, Hohne, N, Torvanger, A and Janzic, R, ‘Towards a Post-2012 Climate Change Regime,’ European 
Commission, DG Environment Directorate C – Air Quality, Climate Change, Chemicals and Biotechnology, June, 
2005 
25

 ibid 
26

 New Zealand (Government of New Zealand), ‘Ideas and proposals on the leemnts contained in paragraph 1 
of the Bali Action Plan, Submissions from Parties (FCCC/AWGLCA/2008/MISC.5). Bonn: UNFCCC Secretariat, 
2008 
27

New Zealand (Government of New Zealand), ‘Submission to the Ad Hoc Working Group on the Durban 
Platform for Enhanced Action,’ Workstream 1, October 2014 
28

 Winkler, H and Rajamani, L, ‘CBDR & RC in a regime applicable to all,’ Climate Policy, 14:1, 102-121, 2013 
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This mechanism allows Parties to control their internal movements and listings, with the external 
incentives stemming from other areas of international law and global agreements encouraging them 
to take the action which could see them graduate within the UNFCCC framework.  

Precedence exists foreshadowing the success of such a system, with Malta proposing an amendment 
at the 15th COP to “put itself on the same legal footing as other member states of the European 
Union, joining them in their commitment to advance a global venture.”29 Whilst Malta’s reasoning 
for joining the EU focused primarily on the allocation of EU funds for the roads and tourism 
industries,30 it is doubtful whether the associated benefits to the international climate regime could 
have accrued without such an amalgamation of interests.  

These types of Nationally Appropriate Mitigation Actions (NAMAs) as called for by the Bali Action 
Plan, are already slightly diversified from traditional bottom-up measures in that they are managed 
through the NAMA registry, a dynamic web-based platform managed by the UNFCCC secretariat 
where countries voluntarily submit information on their nationally appropriate mitigation actions 
seeking international support. This has the welcome affect of facilitating matching financial, 
technological and capacity-building support for the actions, which become officially recognised 
NAMAs, tracked and monitored by the international community. Thus a balance can be struck 
between the need to restrain mercantilist tendencies and the scope for environmentally friendly 
policies, thus promoting international cooperation on climate change.31 

Such self differentiation is prevalent in other international environmental agreements. The Montreal 
Protocol on Substances that Deplete the Ozone Layer – which in the words of Kofi Annan, former 
Secretary General of the UN, represents "perhaps the single most successful international 
agreement to date”32 – encourages parties to take appropriate measures in accordance with the 
means at their disposal and their capabilities.33 Identical substantive obligations are placed on all 
parties with formal differentiation allowing certain (developing) nations to stagger their efforts.34 

Whilst the Montreal Protocol can be differentiated from the UNFCCC due to the lack of references to 
historical contributions and responsibilities – a core component of the requirement of CBDR - this 
sort of implicit principled differentiation, complete with qualifiers accounting for “particular 
conditions” and “national circumstances” is not isolated to the management of Ozone depleting 

                                           
29

 Malta (Government of Malta), ‘Proposal from Malta to amend Annex I to the Convention. Note by the 
Secretariat (FCCC/CP/2009/2). Bonn: UNFCCC Secretariat, 2009 
30

 Owen, R, ‘Malta to join EU after knife-edge referendum,’ The London Times, March, 2003 
31

 Mattoo, A and Subramanian, A, ‘Four Changes to Trade Rules to Facilitate Climate Change Action,’ CGD 
Policy Paper 021, May 2013 
32

 United Nations Environment Programme, ‘South Sudan Joins Montreal Protocol and Commits to Phasing out 
Ozone-Damaging Substances, UNEP News desk (Nairobi), 2013, accessed from 
<http://www.unep.org/Documents.Multilingual/Default.Print.asp?DocumentID=2666&ArticleID=9010&l=en> 
33

 Article 2, the Vienna Convention for the Protection of the Ozone Layer, 1985  
34

 Voigt, C, ‘Equity in the 2015 Climate Agreement: Lessons From Differential Treatment in Multilateral 
Environmental Agreements,’ Climate Law 4, 50-69, 2014 
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substances.35 The Stockholm Convention on Persistent Organic Pollutants recognises the differences 
between “developing country parties” and “parties with economies in transition” whilst the Basel 
Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal 
acknowledges the “appropriate measures” each party shall take, some of which will remain 
“voluntary in nature.” 

This idea of self differentiation – known as the “bottom up” approach – was formally legitimised at 
the Cancun COP16 in 2010. However considering the need for efficient and uniform action, such self 
differentiation must be accompanied by objectively determined standards and limitations, lest 
parties ignore the threat posed by climate change by determining negligible targets for themselves, 
prioritising fiscal and political concerns when commissioning development.36 Critics of the “bottom 
up” approach challenge the scheme’s capability to meet the long-term goal of keeping global 
warming below two degrees Celsius above pre-industrial levels, with the basic proposition that 
climate change policy be designed and implemented at the lowest feasible level of organisation37 
ignorant of the truly global magnitude of the problem.  

The recent Bonn Intercessional confirmed that Parties will communicate such Intended Nationally 
Determined Contributions (INDCs) for consideration in Lima. With the drafted texts demonstrating 
the basic appetite for what this research is proposing.  

Consequentially, any system of self-determination must be accompanied by regulated limitations 
imposed on self differentiation, ensuring accountability will not be too easily lost, and with it, any 
hopes of meaningful action. This paper proposes that Parties’ pledges not be merely accepted, but 
rather subject to additional international consultation and review processes in an effort to develop 
strong and appropriate commitments.  

Increased Stringency 

 
Nuanced and specific targets, based on a range of factors, including circumstances, capabilities, level 
of development, vulnerabilities and mitigation opportunities38 should be objectively set and 
juxtaposed against Parties’ self-determination. This would be followed by an impending consultation 
and negotiation process allowing for individual recognition of each party’s unique role to play in the 
fight against climate change.   

                                           
35

 ibid 

36
 Bodansky, D, ‘A Tale of Two Architectures: The Once and Future UN Climate Change Regime,’  Social Science 

Research Centre, 2008 

37 
Roos, J, ‘How to Eat an Elephant: A Bottom-Up Approach to Climate Policy,’ The Breakthrough, December, 

2010 

38 i
bid  
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Rather than the current Compliance Committee, as established under the Kyoto Protocol, which is 
comprised of only ten members,39 such an open analysis of each parties’ commitments would ensure 
greater transparency with such fluent and open communications capable of instigating apparent and 
relatively swift action. Furthermore, deeper participation for those Parties willing to show 
leadership40 presents the opportunity to develop stronger relationships with other states, both 
within the framework of the UNFCCC and externally through public and private commitments. 
Having nations with strong private links to industry present during such review procedures presents 
a new opportunity for developmental partnerships. Open consultation will benefit both developing 
nations and those parties whose economical advances will allow their own private enterprises to aid 
the sustainable development needed to meet the two degree target. Both sides stand to gain – be it 
through transparent negotiations for commercial dealings or through the creation of business 
opportunities overseas – with the end goal being the sort of clean, sustainable development craved 
by both the UNFCCC and UN Sustainable Development Solutions Network.  

Certainly this sliding scale promises to address the growing moral pressure on developing countries 
to commit to future targets while also pursuing legitimate (sustainable) development goals.41 

This “sliding scale” measuring Parties’ nationally determined contributions could initially begin with 
three core distinctions, operating as bases for comparison for all parties to follow. As part of this 
paper’s proposal, broad and loosely defined initial parameters have been drawn up as shown below 
in Table 1 with further explanation following. 

Table 1: A Broad Definition of some components of the potential Sliding Scale 

 Current Annex II 
Nations 

Intermediate 
Grouping 

Third Group 

Mitigating Action Yes (heightened 
expectations) 

Yes (via a sectoral 
approach) 

No mandatory 
commitments  

Funding Commitments Yes (no more than 
existing) 

Yes (although with a 
focus remaining on 
internal development) 

None 

Leadership Aspirations Yes Yes (this grouping 
stands to gain the 
most from leadership 
action) 

Yes (with the aim of 
harnessing external 
procedures 
domestically) 

Provision of Aid Yes Yes (mitigated by 
capabilities)  

No (will receive the 
majority of funds) 

                                           

39 
UNFCCC Compliance Committee, CC/FB/16/2014/2, Facilitative Branch, Report on the Sixteenth Meeting, 

Bonn, Germany,  4 September 2014, accessed on 02/11/2014 from 
<https://unfccc.int/files/kyoto_protocol/compliance/facilitative_branch/application/pdf/cc-fb-16-2014-
2_report_on_the_meeting.pdf> 
40

 International Law Association, Washington Conference (2014), Legal principles relating to climate change, 
Draft report, 2014 
41

  Christoff, P, ‘Towards an effective climate coalition of the willing,’ International Affairs, 82, 831-860, 2006 
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Current Annex II nations would bear a heightened expectation for both mitigating actions and 
funding commitments, with extensions or alterations to their existing commitments likely to reflect 
both leadership aspirations and external objectives of financial aid.  

An intermediate group would follow with a sectoral approach aimed at stabilising per capita 
emissions and reducing dependency on non-renewable technology forms. By bridging the gap 
between super-power economies and nations mired in poverty these parties are given the 
opportunity to act both as teachers and students, learning from the mistakes of previously 
industrialised Parties and lowering the cost of sustainable development for nations to follow.  

Lastly a third group would exist without any mandatory quantitative commitments, with a shared 
focus on sustainable development in addition to mitigating and adaptive measures. This holistic 
understanding of emissions, viewed in conjunction with financial means and social vulnerabilities, 
will contribute both to a greener global economy, as well as reducing emissions from perceived 
developing countries. The reliance on debt or equity to fund and sustain activities, which sadly 
remains prevalent amongst many developing nations, can become an advantage, with the choice of 
foreign investors – representing both developed parties and their corporations – capable of 
influencing corporate behaviour by financing to environmental and social performance indicators.42 

A slightly more flexible approach is advocated by the Africa Group. They have put forward an equity-
based reference framework to operationalise the notion of equitable access to sustainable 
development.43 By allowing both private and public entities to fund projects in developing countries 
- which would then become credits which can be used to meet their own countries” targets – future 
costly mitigation can be avoided with the Global South immediately embarking on a low carbon 
development path.44  

These are the sort of unconventional, and perhaps even heterodox, policy interventions necessary to 
break the north-south impasse on global climate policy.45 Rather than having their concerns 
marginalised, Parties sitting towards the lower half of the sliding scale of differentiation – through 
both their own self-determination and performance of objective criteria – will be rewarded for 
cooperative actions, thus ensuring that a more nuanced model of differentiation, widely perceived 
as equitable46 can flourish post-2020 ensuring reasonable action can be taken to combat climate 
change.   

                                           
42

 Richardson, BJ, ‘The Evolving Marketscape of Climate Finance,’ Brill Nijhoff, Climate Law 4, 94-106, 2014 
43

 Submission by Swaziland on behalf of the Africa Group in respect of Workstream I: 2015 Agreement under 
the ADP (30 April 2013) accessed at; 
<http://unfccc.int/files/bodies/awg/application/pdf/adp_2_african_group_29042013.pdf> 
44

 Wheeler, D and Ummel, K, ‘Another inconvenient truth: a carbon intensive south faces environmental 
disaster no matter what the north does’, Working Paper 134, Centre for Global Development, Washington, DC, 
2007 
45

 Parks, B and Roberts, J, ‘Inequality and the global climate regime: breaking the north-south impasse,’ 
Cambridge Review of Inernational Affairs, Vol 21, 621-648, 2008 
46

 Winkler, H and Rajamani, L, ‘CBDR & RC in a regime applicable to all,’ Climate Policy, 14:1, 102-121, 2013 
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Another unconventional and ultimately beneficial consequence of such transparent consultations 
seeking to amalgamate a Party’s self determined commitments and objectively determined criteria, 
is the creation of an open and positive culture of compliance. 

A Culture of Compliance 

 
This new scheme will need to be implemented with a timeframe allowing for transparent transition 
to this new scheme with pre-determined periods for consultation and review, encouraging active 
participation from all parties, irrespective of their position on the sliding scale. 

Currently regime compliance (under the Kyoto Protocol) is readily revealed as a simple label for a 
complex combination of behaviours whereby some states meet targets after rigorous planning and 
intervention while others inadvertently perform well (or poorly) as a result of unintended economic 
or other factors.47 

An in depth discussion of compliance and non compliance indicates that there can be multiple 
sources of good or bad performance.48 As underlying the bald statistics of performance are 
questions about which influences contributed in part or whole to such an outcome. Often climate 
impacts are the result of decisions made where a Party’s primary focus is trade, health or any other 
industry gifted higher priority for political reasons. Whilst this does not always impact negatively on 
environmental policies – indeed, some parties are said to be “complying accidentally”49 with their 
commitments made under the Kyoto Protocol – it must be addressed in a new agreement that 
prioritises individual mechanisms behind parties’ action, getting to the heart of the matter and 
ensuring that policy makers are actively considering the impacts of climate change during every 
decision they make.  

This is not to undermine the urgency of the climate change dilemma, with the science making it 
painstakingly clear that global emissions must peak this decade lest we reach climate tipping points 
from which there might be no recovery. Rather this research proposes that the best way to achieve 
the change necessary to prevent global disasters is initially via an ideological overhaul, better placing 
parties in a position to achieve change than the current mechanisms.  

This framework of culture and compliance ought to actively include the major emitters, placing an 
emphasis on a parties’ philosophical approach to climate change. Better a party that does not meet 
their objectively determined commitments, but is actively taking steps in the right direction, than a 
party who unintentionally compiles due to other market mechanisms. Compliance will eventually 

                                           

47
 Harris, PG and Yu, H, ‘Environmental Change and the Asia Pacific,’ Global Change, Peace and Security, 17:1, 

2005 

48
 Christoff, P, ‘Towards an effective climate coalition of the willing,’ International Affairs, 82, 831-860, 2006 

49
  Ross, L, ‘China: environmental protection , domestic policy trends, patterns of participation in regimes and 

compliance with international norms, ‘China Quarterly 156, 1998 
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follow if parties’ have the right intentions. This issue of climate change has taken years to manifest 
itself – since the very beginnings of the industrial revolution – and there is certainly no need to build 
climate change policy in a day.50  

Such slow and gradual change is needed to disaggregate what had previously been treated as a 
single notion of legal form.51 The best solutions involve patient long term commitment and 
investment, commitment which is only possible if it begins with such a shared cultural shift even if it 
does not bear fruit immediately. Such a cultural shift requires leadership, in line with the argument 
many commentators contending that a principle goal of the CBDR principle was to carve out a 
leadership role for the industrial countries in the climate regime.52 

Australian compliance and input in the Pacific  

 
Australia’s presence in the Pacific carves out a leadership niche in the area for one of the world’s 
largest per capita emitters.53 One key reason for the unrivalled success of the aforementioned 
Montreal Protocol was the determination of which parties had the most to lose.54 Scientists and 
researchers alike can agree that small island states are the most vulnerable to the impacts of climate 
change55 with the world’s first climate change refugees already emerging from nearby Tuvalu.56 This 
issue was addressed by Australia’s Foreign Minister Julie Bishop at the Ban Ki Moon’s recent New 
York Climate Summit, where she confirmed that “a significant part of Australia’s aid is invested in 
programs in the Pacific. This includes helping Pacific countries build resilience to climate related 
shocks and manage the impacts of climate change.”57 

Any direct assistance Australia provides must be appropriate and significant, emphasising the 
economic benefits of compliance with global climate policy by providing transfers and other 
incentives to encourage our Pacific neighbours to participate in the target framed regime. Whilst this 
involves an additional burden of costs to be shared among the wealthier (currently annexed) 
countries, it will enhance the likelihood of participation by developing countries – with early signs of 
effective action by developed countries acting as a trigger to spread this new culture of compliance 
and transparent consultation to countries which are yet to adopt formal climate change policies.  

                                           
50

 Bodansky, D, ‘The international climate change regime,’ Perspectives on Climate Change Science, Economics, 
Politics, Ethics Advances in the Economics od Environmental Resources, Vol 5, 147-180, 2005. 
51

 Werksman, J, ‘Legal symmetry and legal differentiation under a future deal on climate change. Climate 
Policy, 10(6), 672 – 677, 2010 
52

 Cullet, P, ‘Differential Treatment in International Law: Towards a New Paradigm of Inter-state Relations’, 
10:3 EJIL, 576-579, 1999 
53 

The Garnaut Climate Change Review, ‘Australia’s Emissions in a Global Context’ Garnaut Index, 2014 
54

 Parson, E, ‘Protecting the Ozone Layer,’ ERL 2003, 252 – 253, 2011 
55

 Cline, W, ‘Climate Change: Global Crises, Global Solutions 13, Bjorn Lomborg ed, 47, 2004 
56

 Farbotko, C and Lazrus, H, ‘The first climate refugees? Contesting global narratives of climate change in 
Tuvalu, Global Environmental Change, 22(2), 382-390, 2012 
57

 Minister for Foreign Affairs, The Hon Julie Bishop MP, ‘National Statemetn UN Secretary-General’s Climate 
Summit,’ September 2014 
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The idea of change is initially more important than change itself, with Australia – as one of only two 
nations in the Oceanic region (along with New Zealand) with developed climate policies – tasked 
with advocating for this new style of Agreement in the region and ultimately ensuring more 
countries shoulder the burden of mitigation, thusly aiding global efforts to combat climate change. 

Conclusion 
 

Abandoning this bifurcurated approach to Party differentiation and implementing a globally relevant 
scheme based on Nationally Determined Commitments and a sliding scale of self differentiation will 
allow globally appropriate action to combat climate change and ensure that future generations are 
not left to bear the costs of unsustainable and unhealthy development. Progress at Lima – and 
indeed Paris – will depend on the realisation of such a system, with Australia capable of playing a 
large role in combating this problem. Only through the incorporation of parties previously listed as 
“developing countries” – who are now responsible for large proportions of global emissions – can 
the issue of climate change be adequately resolved. The more nations that share the same active 
philosophy towards combating climate change, the easier collective global action will be to 
undertake, with the result, the survival of planet hinging on the outcome. 
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