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Global Voices was established in February 2011 by Thom Woodroofe as a non-profit private 
company limited by guarantee through a grant from the British Council. We are now funded through 
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We are based in Melbourne, with five part-time team members all aged 25 and under. Our board of 
directors is chaired by The Honourable Peter Lindsay, a former Parliamentary Secretary for Defence. 
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Australia’s future leaders face-to-face with key international decision makers over a small, intimate 
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Our vision is to see young Australians having influence on the world stage. 
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UNITED NATIONS FRAMEWORK CONVENTION ON CLIMATE CHANGE 

The United Nations Framework Convention on Climate Change (or UNFCCC) is a global mechanism 
that aims to provide an intergovernmental platform to mitigate the effects of climate change 
globally. Membership is almost universal across the world with 194 countries listed as members of 
the UNFCCC. 
 
The ultimate objective of the UNFCCC is to stabilise the level of greenhouse gas emissions in the 
Earth’s atmosphere as to stop any major disruptions to the world’s environments and ecosystems as 
a result of human induced interference with the climate system. It was established at the Rio Earth 
summit in 1992 in response to international concerns about climate change. Its establishment was a 
formal recognition that climate change was an issue that simply could not be resolved by individual 
nations; a coordinated response was required. 
 
Member-states attend an annual ‘Conference of Parties’ (or COP) to assess the level of progress in 
mitigating the effects of climate change and establishing legally binding obligations for countries to 
reduce their emissions. In 2013, the main COP will be held in Warsaw. 
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Abstract 
 
Climate change presents a threat unlike any other faced in human history. It is a global problem and 
necessitates a global solution. Thus far, international action to combat or address climate change in 
a substantial manner has been spasmodic and irresolute. The window of opportunity to prevent 
global temperature rises beyond 2°C above pre-industrial levels and stave off the calamitous 
repercussions of climate change is brief and ever dwindling. Every attempt made to date to institute 
or establish an international climate action regime via the avenue of international law; through 
treaties, conventions or protocols, has either failed utterly or been rendered so irrevocably dilute as 
to be of no substantial use. The Durban Platform for Enhanced Action (ADP), as the most recent 
international push to institute a formal, legally binding climate action regime, must learn from and 
address the issues that plagued its predecessors. This paper contends that in order to effectively 
address the issue of climate change, the 2015 Durban Agreement must take the form of a multi-
tracked protocol. Such an agreement would best serve to institute and encourage substantive 
international climate action and unequivocally address the contentious issue of differentiation that 
plagues international environmental law.  

Recommendations 
 

1. Present the 2015 agreement within the legal framework of a protocol encompassing a multi-
tracked agreement composite of both contractual obligatory commitments, and substance-
based facilitative implementation schemes.  
 

2. Establish a contractual top-down, legally-binding sphere within the protocol, consisting of a 
uniform agreed system of reporting, transparency, review, unit measurement, ambition 
expectations and a general principled goal pursuant to the objective of the Convention.  
 

3. Establish as a subsidiary to the binding sphere, a collection of non-binding, bottom-up 
facilitative schedules, detailing a variety of schemes regarding emission mitigation.  
 

4. Implement within the protocol agreement a timeframe allowing for a period of transparent 
consultation and review after draft commitment development, to encourage ambition and 
participation. 

 

 

 

 

 

 

 



 

 
The Durban Platform for Enhanced Action: The multi-tracked legal form 

Global Voices UNFCCC Australian Youth Delegation 
Darcy Gilligan (La Trobe University’s Faculty of Humanities and Social Sciences) 

 
Page 3 

 

  

Introduction  

 
Current annual global total emissions levels stand at approximately 50 Gigatons of Carbon Dioxide 
(GtCO2e).1 The maximum concentration level required to entertain a likely chance of halting global 
temperature increases at 2°C above pre-industrial levels is estimated to be 44 GtCO2e by 2020.2 It is 
clear Parties to the UNFCCC no longer have the luxury of failure in regard to implementing mitigation 
efforts. Estimates suggest the continued application of the present ‘business as usual’3 model will 
result in approximate levels of 58 GtCO2e by 2020.4 The 2015 Durban Agreement must therefore 
implement substantial global measures to have any chance of stabilising global temperature levels 
to 2°C above pre-industrial levels.  

The treaty that was sought at COP-17 in Durban in 2011 was expected to result in a new 
comprehensive mechanism that would continue the work left unfinished by the Ad hoc Working 
Group on Long-term Cooperative Action (AWG-LCA)5 and Cancun Agreements.6 As is a lamentably 
common trait in international climate action negotiations, such a mechanism did not eventuate. 
However, an agreement was struck to commit to the establishment of a new long-term regime: The 
Durban Platform for Enhanced Action. This paper explores what legal form the new agreement 
should take, taking into consideration the issues of differentiation and applicability. It finds that a 
series of nationally defined obligations enshrined within a legally binding protocol would be the 
most effective option. This is, however dependent upon the willingness of parties to commit to 
emission reductions targets domestically, which leads to the question of whether this will be 
ambitious enough to mitigate against the biggest threats of climate change.  

Legal Form  
 
The mandate of the ADP is to develop a ‘protocol, another legal instrument, or an agreed outcome 
with legal force, under the convention and applicable to all parties’7. The terms ‘protocol’ and ‘legal 
instrument’ in the context of the UNFCCC operate as per the strictures set forth in the Convention.8 
Legal instrument is understood in the context of the Convention to pertain to an Amendment to 
either the Convention itself9 or the Annexes system, where countries are divided into Annex I for 
developed countries and non-Annex I for developing countries.10 The final legal form the 2015 
agreement may take is one which constitutes an ‘agreed outcome with legal force’. The unorthodox 
inclusion of this phrase came as a result of discussions led by the European Union negotiators, a day 

                                                           
1
 United Nations Environmental Programme, ‘The Emission Gap Report: A UNEP Synthesis Report’ (Nov 2012),  

page 7 
2
 European Union, ‘The scope, design and structure of the 2015 agreement’ (UNFCCC, ADP Workstream 1 

Submissions, 16 Sep. 2013), paragraph 1 
3
 Ibid UNEP, 10 

4
 Ibid, 11 

5
 Decision 1/CP.13; Ad-Hoc Working Group on Long Term Cooperative Action 

6
 Decision 1/CP.16  

7
 The Durban Platform FCCC/CP/2011/L.10, Para 2 

8
 UNFCED, ‘United Nations Framework Convention on Climate Change’ FCCC/INFORMAL/84, (1992), Article 17 

9
 Ibid, Article 15 

10
 Ibid, Article 16 
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after the scheduled conclusion of the COP-17.11 It has been suggested the ambiguous phrase may 
allow for the inclusion of non-binding, purely aspirational COP decisions.12  

The extent to which the Durban Platform will operate within a binding capacity and the effect it will 
have upon current understandings of differentiation is understood by the general elements that 
constitute binding in international law.13  Consequences or repercussions following a breach of a 
treaty are limited to a perceived loss of reputation and a subsequent conventional obligation, on the 
part of the offending Party, to remedy the situation.14  Despite this, a Treaty remains the highest 
expression of political will available to states within international law.15  Treaties are not entered 
into lightly, and States often consider ratification to be encompassed upon entry into a Treaty. 
Ultimately however, even the most stringent mechanisms available to the Convention must, like all 
forms of international law, be ratified by Parties into domestic law. 

A number of avenues exist by which the legal form of the ADP 2015 agreement may be adopted and 
framed.16 For the sake of brevity, the objective ‘effectiveness’ of an agreement is to be measured in 
relation to the degree to which the agreement satisfies the elements of stringency, participation and 
compliance.17 Negotiations concerning the 2015 agreement’s legal form and substance mirror those 
debates on the principle of common but differentiated responsibility (CBDR) and raise questions 
about the level of collective ambition.18 Most countries agree that a legally binding agreement in the 
form of a Protocol or Legal Instrument is an essential component of an effective international 
climate regime.19 Debate over the legal form of the outcome mirrors that of negotiations upon the 
actual substantive elements and operational scope of the agreement. Discussions relating to the 
most appropriate legal form for the 2015 agreement has largely been stymied or hampered by 
discussions over the role of differentiation. 
 

Differentiation 
 
Differentiation remains the primary issue that continues to hinder the creation of a comprehensive 
global climate action regime. Differentiation is an equity-based principle that serves to acknowledge 
the emission culpability disparity among Parties. The principle of CBDR is enshrined within the text 
of the Convention.20 The origins of the Principle may be drawn from the understanding of the term 
‘common heritage of mankind’ and the application of equity in international environmental law.21 

                                                           
11

  ‘11
th

 hour agreement in Durban sees Big Three legally bound to reduce carbon emissions’ The Independent 
(12 December 2011) 
12

Daniel Bodansky, ‘The Durban Platform: Issues and Options for a 2015 Agreement, Centre for Climate and 
Energy Solutions (2012) 
13

 Judith Goldstein, Legalisation and World Politics (2001)  
14

 Werksman, Ibid, 673 
15

 Ibid 
16

 Savaresi, Annalisa, ‘The Durban Outcome: A survey of options’, International Centre for Climate Governance 
17

 Bodansky, Daniel, ‘The Durban Platform: Issues and Options for a 2015 Agreement, Centre for Climate and 
Energy Solutions (2012) 
18

 Werksman, Jake, ;Legal symmetry and legal differentiation under a future deal on climate’ (2010) 10.6 
Climate Policy, 673 
19

 Ibid 
20

 Ibid UNFCED, ‘United Nations Framework Convention on Climate Change’, Article 3; Para 1 
21

 Ashfaq, Khalfan, ‘The Principle of Common but Differentiated Responsibilities: Origins and Scope’, Paper 
presented at World Summit on Sustainable development, Johannesburg, South Africa, 26 Aug 2002  
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CBDR, in the context of the Convention, is composed of two elements; that of each state’s common 
responsibility to participate in international climate action efforts, and the need to take into account 
the different circumstances of each state.22  
 
In the context of the UNFCCC, the principle serves as the doctrinal basis for the application of 
differential treatment in international environmental law.23  By its very nature the principle 
underscores the Annex categorisation system and the dichotomy that exists between developed and 
developing countries. Effectively the Principle serves to support the right of developing countries to 
pursue growth and development, but encourages them to do so within the ‘confines of 
sustainability’.24 Differentiated treatment in application is a prominent feature in all multi-lateral 
environmental agreements, including the ADP.  Negotiations for the ADP have been similarly divided 
over the manner in which differentiation should be resolved or implemented within the 2015 
agreement. In recent years, it has been suggested the principle’s intended ‘effective and fair 
application’25 is being undermined through the continued use of an archaic Annex system. Current 
Annexes are flawed in that they wholly fail to reflect the state of the current contemporary political 
landscape. Negotiation within the ADP on differentiation has largely concerned the interpretation of 
the mandate of the Platform itself, specifically the terms ‘under the convention’ and ‘applicable to 
all’.26   

Under the Convention 
 
The phrase ‘under the convention’ in the context of legal form determination, is seen as a restrictive 
measure, assuring the 2015 agreement’s compliance with those established principles enshrined or 
set forth within the Convention.27 The phrase has also been largely construed to denote a 
reaffirmation of those principles and provision within the Convention28 and prevent any form of 
alteration or reinterpretation.29  
 
Debate upon the term ‘Under the Convention,’ has featured prominently in negotiations. Developing 
countries, most notably India, China and Brazil, have supported this strict interpretation of the 
phrase.30 Indian submissions31 in relation to the phrase suggest the term denotes a reaffirmation of 

                                                           
22

 Ibid 
23

 Lavanya Rajamani, Differential Treatment in International Environmental Law (Oxford University Press Inc, 
New York, 2006) 130 
24

 Ibid 
25

 Boyte, Rachel, ‘Common but Differentiated Responsibilities: Adjusting the Developing/Developed Dichotomy 
in International Environmental Law’, Ibid  
26

 The Durban Platform FCCC/CP/2011/L.10, Para 2 
27

 Lavanya Rajamani, ‘The Durban Platform for Enhanced Action and the future of the Climate Regime’, The 
international and Comparative Law Quarterly, 61.2 (April 2012) 
28

 UNFCED, ‘United Nations Framework Convention on Climate Change’ FCCC/INFORMAL/84, (1992) Article 3  
29

  China, ‘The scope, design and structure of the 2015 agreement’ (UNFCCC, ADP Work Stream 1 Submissions, 
16 Sep. 2013); Para 1 and 2, &  Brazil, ‘Overall views of the ADP workstream 1 process and outcome’ (UNFCCC, 
ADP Workstream 1 Submissions, 12 Sep. 2013; Para 3 and 5 
30

 Werksman, Jake, ‘Legal symmetry and legal differentiation under a future deal on climate’, Climate Policy 10. 
6 (2010)  
31

 India, ‘Submission by India on the work of the Ad Hoc Working Group on the Durban Platform for Enhanced 
Action: Workstream I (UNFCCC, ADP Workstream 1 Submissions, 13 Sep. 2013) 
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the principles and provisions of the Convention.32 Chinese submissions equally insinuate the use of 
the phrase denotes that the Durban Platform cannot through any means, ‘create a new international 
climate regime, nor renegotiate, rewrite or reinterpret the Convention and its principles and 
provisions.’33  
 
Such an interpretation, as presented by the Indian and Chinese delegations, suggests the phrase 
expressly prevents any degree of reinterpretation or reassessment for those provisions or principles 
enshrined within the Convention. The purpose of the AWG-ADP is instead considered to build upon 
existent outcomes and mechanisms rather than alter the Convention itself, or ‘reinvent the wheel’.34 
Effectively this manner of interpretation prevents any modification to the principle of differentiation 
and the Annex categorisation of Parties. Thus the phrase ‘under the convention’ would seemingly 
prevent the adoption of an Amendment to either the Convention or Annexes.  
 
Developed countries, however, have asserted that the term ‘Under the Convention’ is an inference 
instead of the need for Parties to further the ultimate objective of the Convention.35 The United 
States suggests the Convention provisions are to serve as means to achieve ends pursuant to the 
ultimate objective of the Convention and not to be considered ends in of themselves.36 Equally the 
‘Step-wise approach’,37 as presented within the submissions of the European Union,38 recommends a 
detachment from the Conventions principles and a shift in focus towards substantive, Party proposal 
driven mitigation.    
 

Applicable to all  
 
The 2015 agreement is most distinct from past climate action agreements through its potential 
scope of application. The inclusion of the phrase ‘applicable to all parties’, has the potential to recast 
the principle of CBDR. The phrase has been generally interpreted by parties to be indicative of a 
push for the implementation of mitigation obligations in a symmetrical manner. However no 
specification is given as to the consistency of application.39 As such differentiation continues through 
considerations given in the level of application among parties. Views as to the interpretation of the 
phrase are highly disparate. Submissions from developing countries have suggested the term 

                                                           
32

 Ibid, Paragraph 6  
33

  Ibid, China, ‘The scope, design and structure of the 2015 agreement’, Paragraph 1 
34

 Ibid, Indian Submission, Paragraph 9 
35

 UNFCED, ‘United Nations Framework Convention on Climate Change’ FCCC/INFORMAL/84, (1992) Article 2, 
see; ‘The ultimate objective of this convention and any related legal instruments that the Conference of Parties 
may adopt is to achieve, in accordance with the relevant provisions of the Convention, stabilisation of 
greenhouse gas concentrations in the atmosphere at a level that is would prevent dangerous anthropogenic 
interference with the climate system. Such a level should be achieved within a time frame sufficient to allow 
ecosystems to adapt naturally to climate change, to ensure that food production is not threatened and to 
enable economic development to proceed in a sustainable manner.’ 
36

 United States, ‘ADP workstream1: 2015 Agreement- Submission of the United states’, (UNFCCC, ADP 
Workstream 1 Submissions, 11 March. 2013)    
37

 European Union Submission, paragraph 6 
38

 Ibid 
39

 Rachel Boyte, ‘Common but Differentiated Responsibilities: Adjusting the 'Developing'  'Developed' 
Dichotomy in International Environmental Law’ New Zealand Journal of Environmental Law, 14 (2010)  
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‘applicable to all’ does not signal a dilution of differentiation.40 The term is considered to ‘by no 
means suggest or imply uniformity of responsibility and obligations for all parties in terms of nature, 
content and magnitude’.41 Developing countries, consider the dichotomy that exists between 
developed and developing countries to be ‘the very foundation of the Convention regime’.42 CBDR, is 
contended to remain wholly unaffected by the phrase.43 In the event CBDR is changed, Brazil has 
recommended the quantification of historical contributions by the Intergovernmental Panel on 
Climate Change (IPCC)44 from 1850 onwards.45 Brazil recommends such contributions be considered 
to operate beyond the purview of strict differentiation, and thus would be unaffected in the event of 
a move toward a legally symmetrical agreement.    
 
Developed countries assert the term implies a more stringent universal application of tangible 
mitigation measures.46 Submissions have argued for the establishment of 2015 agreement legal form 
that is ambitious, legally binding, multi-lateral, rules-based with global participation and informed by 
science.’47 The recent Australian submissions made prior to the change in federal government 
suggest the term is to impart upon all parties to the Convention concrete mitigation obligations, with 
the possible exception of those least developed countries.48 The United States’ model presented in 
submissions detailed the need for self-determination in commitment targets, while simultaneously 
reiterating that a climate action approach involving formulas based upon the thirty year old Annex 
system would be ineffective.49  

Ambition 
 
The 2015 agreement itself, in constituting an effective arrangement, cannot ignore the need to 
develop and maintain ambition. The 2015 agreement must take into consideration the means 
available by which ambition among parties may be stimulated or increased.  
Party submissions upon both sides of the developed and developing gulf, have drawn upon the need 
to establish and support the growth of ambition.50 Developed countries have supported the 

                                                           
40

 India, ‘Submission by India on the work of the Ad Hoc Working Group on the Durban Platform for Enhanced 
Action: Workstream I (UNFCCC, ADP Workstream 1 Submissions, 13 Sep. 2013)  
41

 Ibid Chinese Submission, Para 3 
42

 Ibid Para 2 
43

 Ibid Para 3  
44

 Intergovernmental Panel on Climate Change 
45

 Brazil, ‘Overall views of the ADP workstream 1 process and outcome’ (UNFCCC, ADP Workstream 1 
Submissions, 12 Sep. 2013, Paragraph 3, 4 and 5  
46

 European Union, ‘The scope, design and structure of the 2015 agreement’ (UNFCCC, ADP Workstream 1 
Submissions, 16 Sep. 2013), Para3 
47

 Ibid  
48

 Australia, ‘Submissions under the Durban Platform for Enhanced Action’ (UNFCCC, ADP Work Stream 1 
Submissions, 22 April. 2013)   
49

 See United States, ‘U.S. Submission on the 2015 Agreement’, UNFCCC, ADP Workstream 1 Submissions, 17 
October. 2013  
50

 See; United States, ‘ADP workstream1: 2015 Agreement- Submission of the United states’, (UNFCCC, ADP 
Workstream 1 Submissions, 11 March. 2013) and India, ‘Submission by India on the work of the Ad Hoc 
Working Group on the Durban Platform for Enhanced Action: Workstream I (UNFCCC, ADP Workstream 1 
Submissions, 13 Sep. 2013), Paragraph 13 (ii) 
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implementation of ‘dynamic’51 and ‘flexible’52 commitment regimes.  ‘Real-world ambition’,53 as a 
reference to the desired goal to halt global temperature rises, is characterised through the actual 
implementation and delivery upon commitment pledges.  

Recommendations made in efforts to foster ambition growth within the 2015 agreement have been 
extensive. A prevailing recommendation has been that of the need to adopt and maintain facilitative 
procedural avenues within the formation of commitment obligations.54 The facilitative method is 
identified as a bottom-up approach, characterised by voluntary Party actions, and commitment self-
determination.55 In the context of climate action regimes, such processes may be implemented 
within the Party commitment formation stage. Wherein Parties may define and develop 
commitments tailored to their respective capacity and ability.56  

Facilitative bottom-up approaches have a propensity to suffer from a lack of ambition. This is 
demonstrated most evidently through the Copenhagen Accord57 and the distinctively unambitious 
pledges made within it.58 The Copenhagen Accord was formed at COP15 in 2009 and serves as a 
prime example of the inability for an international climate regime to operate upon a solely 
facilitative basis. Those pledges made within the Copenhagen Accord were found to be wholly 
insufficient59 and were criticised for not taking into account either surplus allowances or land use 
credits.60 The Copenhagen Accord failed to adopt long-term goals and proved to be largely 
ineffective.61 Ultimately the Copenhagen Accord demonstrated the need for contractual elements 
within an international climate regime agreement. This is not to suggest agreements should be 
solely obligatory, as there is evidence to suggest a facilitative approach may serve to increase levels 
of participation and compliance.62  

The most recent US submission to the ADP further reinforces the need to implement the 2015 
agreement as part of a larger package. The US supports the implementation of an agreement, akin 
to the Framework Convention on Climate Change, that is, an agreement that includes a mix of both 
legally binding and non-legally binding provisions. As would be reflected within a multi-tracked 
approach, the US supports the implementation of an outcome that incorporates side documents in 
conjunction with the agreement. These side documents would most likely take the form of 
schedules or COP decisions.  

                                                           
51

 Australia, ‘Submissions under the Durban Platform for Enhanced Action’ (UNFCCC, ADP Work Stream 1 
Submissions, 22 April. 2013)   
52

 Ibid 
53

 Ibid, United States, ‘ADP workstream1: 2015 Agreement- Submission of the United states’ 
54

 Bodansky, Daniel, ‘The Durban Platform: Issues and Options for a 2015 Agreement, Centre for Climate and 
Energy Solutions (2012) 
55

 Ibid 
56

 Ibid 
57

 Decision 2/COP15 
58

 Decision 2/COP15 
59

 UNEP; The Emissions Gap Report ‘Are the Copenhagen Accord Pledges sufficient to limit global warming to 
2°C or 1.5°C’: A preliminary assessment, Nov 2010 
60

 Rogelj, Joeri & Meinshausen, Malte, ‘Copenhagen Accord Pledges are paltry’, Nature 464/7292 (2010) 
61

 Ibid 
62

 Bodansky, Daniel, & Diringer, Elliot, ‘The evolution of mutli-lateral regimes: implications for climate change’, 
Pew Centre the Global Climate change (2010) 
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The US advocates for mitigation commitments to be nationally determined by Parties. Such a 
method would serve to greatly increase both Party participation within the agreement and ambition 
as to the weight of commitments proposed. Self-determination in regard to the process of 
commitment construction allows for Parties to formulate nationally specific commitments, and give 
consideration to their own unique circumstances and capabilities.   The suggested model of 
commitment formulation presented by the US is largely facilitative in nature. The US contends any 
ambition issues or disparity may be addressed through the inclusion of an ex ante clarity statement, 
submitted in conjunction with draft commitments and the institution of a consultation process, prior 
to implementation.63 This period of consultation and analysis is a means by which to encourage the 
adoption of appropriate and ambitious mitigation commitments. The process would require the 
tabling of all draft Party commitments in a transparent manner. It would be in this process that 
Parties would review and seek clarification where needed. Transparency in this form is vital, and 
would serve to; encourage trust and accountability amongst Parties, identify mitigation 
opportunities and ensure the widespread implementation of best practises in domestic measures. 

Australian submission 
 
The most recent Australian submission to the ADP was lodged in March 2013 and outlines the 
Australian government’s position in relation to the 2015 Agreement.64 This submission was made 
prior to the Federal election. As such the position of the newly elected Coalition Government may 
not reflect nor support the recommendations made.  
 
Australia acknowledged the dire need for substantive climate action, in noting that the costs of 
delaying action would greatly surpass the costs of its implementation. Continuing a prevailing theme 
within developed country’s submissions, Australia suggests the 2015 agreement should be 
applicable to all, and operate within a greater climate action regime. Australia recognises the need 
for an agreement that constitutes both legal-binding and non-binding elements.65 This serves to 
reinforce support for the adoption of a multi-tracked outcome to the 2015 agreement. The adoption 
of a multi-tracked legal form is consistent with the belief that a contractual top-down approach need 
not necessarily be considered to inherently exclude the inclusion of facilitative devices or methods. 
Ultimately the most practical and efficient outcome of the ADP would entail stringent measures and 
procedures, adopted through commitment self-determination and Party specific and facilitative 
domestic program.  
 
Australia also recognised the need for self-determination in the formulation of Party mitigation 
commitments. Such an approach allows for commitments to be implemented in the most 
appropriate manner and to take into account each States unique circumstances and capabilities.66 In 
establishing commitments through Party consultation, Parties are at once, more likely to both 
participate within the regime and adhere to the agreed commitments. Like many Parties to the 
Convention, Australia believes the world is not doing enough in its efforts to stabilise global 
temperatures to 2°C above pre-industrial levels. The 2015 agreement should focus upon mitigation, 

                                                           
63

 See United States, ‘U.S. Submission on the 2015 Agreement’, UNFCCC, ADP Workstream 1 Submissions, 17 
October. 2013 
64

 Australia, ‘The 2015 climate change agreement’ (UNFCCC, ADP Work Stream 1 Submissions, 26 March. 2013)  
65

 Australia, ‘The 2015 climate change agreement’ (UNFCCC, ADP Work Stream 1 Submissions, 26 March. 2013)  
66

 Ibid 
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but be delivered as part of a larger package addressing a broad scope of methods as detailed within 
the Durban Platform.67  

Australia supports the adoption of a multi-tracked approach to the 2015 agreement, through its 
simultaneous support for both a legally binding core agreement and supporting facilitative devices.68 
In regard to increasing global participation, Australia recommends the implementation of national 
mitigation schedules, unique and specific to each Party. Such schedules may serve to detail the 
domestic climate action regimes to be undertaken by each party. The schedules, if tabled before the 
Convention in a transparent manner, could further serve to build trust, accountability and ensure 
the implementation of best practise methods.  

Agreement Form 
 
Application, ambition, differentiation, and participation, are all critical issues that must be taken into 
consideration in the selection of the best legal mechanism with which to frame the Durban 
Agreement.69 The legal mechanism best able to address these issues and most able to effectively 
fulfil the ultimate objective of the Convention is that of a protocol delivered within a multi-tracked 
framework. It is recommended that such a protocol would consist of a central core sphere or ‘hub’,70 
operating in conjunction with a series of subsidiary non-binding schemes. This core body would be 
composed of a series of contractual obligations, of a legally binding nature, applicable in a 
symmetrical fashion to all Parties to the Convention. This core sphere would institute a uniform 
system of reporting, unit measurement, transparency standards, procedural methodology and finally 
an aspirational ambition declaration, pursuant to the ultimate objective of the Convention.71  

Beyond this core series of agreements would be a selection of substantive, non-binding schemes or 
‘spokes’72 delivered within a facilitative capacity. These schemes would encourage the adoption and 
implementation of mitigation procedures, through the provision of a wide action mitigation 
spectrum.73 Parties would be encouraged to define and establish their own mitigation 
commitments74 using those schemes provided for the purposes of consultation and guidance. The 
Parties significant involvement within the formulation process would serve to increase the likelihood 
of both participation and implementation. A multi-tracked approach would allow for Parties to 
determine, upon a contractual legally binding foundation, their own national mitigation 
contributions. Support for the adoption of stringent commitments and the maintenance of 
progressive ambition levels may be imparted through the implementation of a transparent 
consultation period following the creation of draft mitigation commitments. Party contributions 

                                                           
67

 Decision 1/CP.17 Para 5; see’ ‘Including, inter alia, on mitigation, adaptation, finance, technology 
development and transfer, transparency of action and support, and capacity building’. 
68

Ibid, Australia ADP submission, ‘The 2015 climate change agreement’  
69

 Ibid, Bodansky 
70

 Ibid 
71

 UNFCED, ‘United Nations Framework Convention on Climate Change’ FCCC/INFORMAL/84, (1992) Article 2 
72

 United States, ‘ADP workstream1: 2015 Agreement- Submission of the United states’, (UNFCCC, ADP 
Workstream 1 Submissions, 11 March. 2013)    
73

 Australia, ‘Submissions under the Durban Platform for Enhanced Action’ (UNFCCC, ADP Work Stream 1 
Submissions, 22 April. 2013) 
74

 Bodansky, Daniel, ‘The Durban Platform: Issues and Options for a 2015 Agreement, Centre for Climate and 
Energy Solutions (2012) 
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would be open for review or assessment. The adoption of a multi-track form would demonstrate 
that an Agreement can be legally-binding to all, yet still be ‘bottom-up’, facilitative and ambitious.  

Conclusion  
 
There remains a substantial gap between that of current climate action and the desire to halt global 
temperature rises below 2°C pre-industrial levels.75 The Durban Platform for Enhanced Action has 
the potential to build upon and reform current international climate action measures, and lays the 
framework for a new era of effective action. The 2015 agreement must be of a sufficient form to 
allow for large-scale participation, strict compliance and the adoption of stringent measures.76  
 
The institution of a legally-binding protocol, implemented in a multi-faceted, ‘hub and spokes’77 
method would fulfil such elements. It is recommended that the most ‘effective’ multi-tracked 
approach would consist of a series of contractual functional obligations enshrined within a legally 
binding protocol. These contractual obligations would be legally symmetrical in application and 
binding upon all parties to the Convention. A collective of facilitative emission mitigation schemes 
would operate in parallel to allow for parties to develop national mitigation commitments and take 
into consideration differentiation. Similarly gaps in ambition may be addressed through the 
implementation of a bottom-up facilitative method in which States design and construct targets and 
emission procedures.  
 
Ultimately, however the legal form adopted by the 2015 agreement may only ever serve as a 
framework to enable substantive climate action. The onus to institute such measures will forever be 
reliant upon the willingness of Parties.    
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