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Abstract 

 
The installation of the Warsaw International Mechanism on Loss and Damage in November 2013 at 
the 19th session of the Conference of the Parties to the UN Framework Convention on Climate 
Change represented a watershed moment for developing and small island nations particularly 
vulnerable to the adverse effects of climate change. While its establishment certainly creates an 
unprecedented opportunity for exposed communities to abate loss and damage impacts, it far from 
secures it. In the first instance, this report seeks to outline the emerging mandate of the mechanism 
in the lead up to the 20th session of the Conference of the Parties to be held in Lima in December 
2014. In particular, it examines the Australian Government’s appetite for a loss and damage 
mechanism, as well as the probity of the argument that an effective international policy response to 
loss and damage is contingent upon the bolstering of State specific liability for unmitigated climate 
change impacts. In this vein, the report seeks to canvass the utility of current (and proposed) loss 
and damage response programs and policies developed on the basis of risk retention, risk transfer or 
risk pooling.   

Recommendations 

  
1. The Australian Government should consider information contained in the 2012 technical 

paper released by the UN Framework Convention on Climate Change that critically examines 
current data and methodologies available to assess the quantitative risk of loss and damage. 
The Australian Government should publish a review of its official position on loss and 
damage in light of this additional information prior to the 20th session of the Conference of 
the Parties in Lima.  
 

2. States actioning the two-year Initial Workplan of the Warsaw International Mechanism on 
Loss and Damage should explore the viability of layered loss and damage risk management 
models that underscore a trade-off between risk retention and risk transfer strategies. 
States should aim to develop this model in a way that creates an incentive for the private 
sector to (re)insure against medium impact events while simultaneously diminishing the 
relevance of State specific liability. 
 

3. The Australian Government should utilise its constructive regional agency to respond to 
critical loss and damage concerns in the Pacific via a risk pooling program. This initiative 
should rely upon bespoke layered loss and damage risk management models that capitalise 
on risk diversification (as well as incentivise private sector investment and diffuse State 
specific liability). The Caribbean Catastrophe Risk Insurance Facility should be consulted as a 
potential blueprint. 

Introduction 

 

The Warsaw International Mechanism for Loss and Damage (‘the Mechanism’), established under 
the Cancun Adaptation Framework at the 19th session of the Conference of the Parties (‘COP19’) to 
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the UN Framework Convention on Climate Change (‘UNFCCC’) in November 2013, is the first 
iteration of an institutional framework to respond to the unmitigated impacts of climate change ‘in a 
comprehensive, integrated, and coherent manner’1. Heralded as a ‘milestone along a road of many 
years of policy discussions’2 beginning with the Bali Action Plan in 2007, the Mechanism seeks to 
legitimise the long-standing concerns of developing and small island nations that are particularly 
vulnerable to the adverse effects of climate change.  
 
The tone and scope of the decision text establishing the Mechanism reflects a number of tensions 
present during negotiations at COP19. On one hand, developing countries were enthusiastic to have 
loss and damage considerations constitute a third thematic limb of the international climate regime 
along with mitigation and adaptation.3 In contrast, a number of vocal and ultimately successful 
developed countries and blocs (including the United States, Japan, Canada, Australia and the 
European Union) pushed for loss and damage to be incorporated under the adaptation limb.4 It has 
been suggested that this push from developed countries forms part of a broader strategy to 
circumvent the complex and controversial issue of State specific liability for unmitigated climate 
change impacts.5 While it is clear that the establishment of the Mechanism is a critical step towards 
the facilitation of a genuine response to loss and damage concerns6, commentators have stressed 
that liability requires delineation to ensure developed countries commit to influential and 
accountable assistance measures.7   
 
If State specific liability is indeed a necessary precursor to concrete action on loss and damage, it 
could be argued that developed States possess a moral obligation to set aside semantic 
disagreements over the specific modalities of the Mechanism. The Intergovernmental Panel on 
Climate Change (‘the IPCC’) has formally recognised the immediate vulnerability of developing and 
small island states to ocean acidification, sea level rise, water shortage and impacts on coastal 
infrastructure, as well as a range of non-linear secondary impacts including augments to economic 
supply chains, forced migration and non-economic loss8 9. With this in mind, it remains critical that 

                                                                 
1
 Decision 2/CP. 19, para 5: Warsaw International loss and damage associated with climate Mechanism for 

change impacts. FCCC/CP/2013/10 Add.1. <http://unfccc.int/resource/docs/2013/cop19/eng/10a01.pdf>. 31 
January 2014 (Accessed 2 September 2014). 
2
 Warner, L. ‘The Warsaw International Mechanism: A legitimate policy space for loss and damage widens and 

deepens’, United Nations University Institute for Environment and Human Security, 
<http://www.ehs.unu.edu/file/get/11501.pdf>. November 2013 (Accessed 6 September 2014). 
3
 Doelle, M. ‘The Birth of the Warsaw Loss and Damage Mechanism: Planting a seed to grow ambition?’, 

Carbon and Climate Law Review, vol. 1, 2014, p.37 
4
 Ibid, p. 38 

5
 Ibid, p. 37 

6
 See, for example, its three focus areas including an assessment of the risk of loss and damage associated with 

the adverse effects of climate change, exploring a range of approaches to addressing loss and damage 
concerns, and exploring the role of the UNFCCC in enhancing implementation. 
7
 See, for example, Brunnee, J. ‘Of Sense and Sensibility: Reflections on International Liability Regimes As Tools 

for Environmental Protection’, International and Comparative Law Quarterly, vol. 52, no. 1, 2004, p. 351; 
Faure, M. and Nollkaemper, A. ‘International Liability as an instrument to Prevent and Compensate for Climate 
Change’, Stanford Environmental Law Journal, vol. 26, 2007, p.123. 
8
 Instances of non-economic loss are a critical dimension to the loss and damage issue. Unfortunately, a 

comprehensive analysis of non-economic loss is beyond the scope and ambit of this report. Non-economic loss 
is generally accepted to include loss of cultural practice or indigenous heritage, loss of livelihood and welfare, 
loss of territory, loss of ecosystem and loss of human life, amongst others. See, UN Framework Convention on 
Climate Change, ‘Technical Paper: Non-economic issues in the context of the work programme on loss and 
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the Mechanism produce policies and programs that are capable of both immediate impact as well as 
ongoing development and expansion.10 
 
In the first instance, this report seeks to outline the emerging mandate of the Mechanism in the lead 
up to the 20th session of the Conference of the Parties (‘COP20’) to be held in Lima this December. In 
particular, the report examines the Australian Government’s appetite for a loss and damage 
mechanism, as well as the probity of the argument that an effective international policy response to 
loss and damage is contingent upon the bolstering of State specific liability for unmitigated climate 
change impacts. In this vein, the report will also seek to canvass the utility of current (and proposed) 
loss and damage response programs and policies developed on the basis of risk retention, risk 
transfer or risk pooling.  

The Warsaw Mechanism: mandate and functions 

 
The Mechanism has three main functions that reflect a conventional narrative of international policy 
development and implementation. First, the Mechanism seeks to enhance ‘knowledge and 
understanding of comprehensive risk management approaches to loss and damage’11 and makes 
specific reference to strategies associated with slow onset impacts.  In addition to addressing critical 
gaps in evidence and models of best practice, this function seeks to promote the collation of reliable 
quantitative data that is capable of being disaggregated on the basis of gender and other key 
demographic indicators. This function is designed to facilitate a broad assessment of the current 
capacity of the international community to respond to loss and damage concerns, and identify areas 
of need.  
 
The second function is more facilitative and purports to strengthen ‘dialogue, coordination, 
coherence and synergies among relevant stakeholders’12. The Mechanism seeks to broadly achieve 
this by fostering a culture of collaboration between stakeholders both within and external to the 
UNFCCC, particularly via existing multilateral and bilateral information sharing channels. The third 
and final function of the Mechanism is impact geared and seeks to enhance ‘action and support, 
including finance, technology and capacity-building, to address loss and damage … so as to enable 

                                                                                                                                                                                                       

damage’ <http://unfccc.int/resource/docs/2013/ tp/02.pdf> 9 October 2013, FCCC/TP/2013/2 (Accessed 6 
September 2014). 
9
 Alliance of Small Island States, ‘AOSIS Inputs for the Two-Year Workplan for the Implementation of the 

Functions of the Warsaw International Mechanism’’ 
<http://unfccc.int/files/adaptation/cancun_adaptation_framework/loss_and_damage/application/pdf/ 
aosis_input.pdf>. 4 July 2014 (Accessed 2 October 2014). 
10

 Kreft, S. ‘Addressing Climate Loss and Damage: Agreeing on a Work Programme for Action’, The Loss and 
Damage in Vulnerable Countries Initiative, <http://www.lossanddamage.net/download/7011.pdf>. May 2014 
(Accessed 2 September 2014); Schafer, L. & Kreft, S. ‘Loss and Damage: Roadmap to Relevance for the Warsaw 
International Mechanism – Briefing Paper, Version I’, GermanWatch, <http://www.loss-and-
damage.net/download/7284.pdf>. March 2014 (Accessed 2 September 2014). 
11

 United Nations Framework Convention on Climate Change, ‘Warsaw International Mechanism for Loss and 
Damage associated with Climate Change Impacts’ 
<http://unfccc.int/adaptation/workstreams/loss_and_damage/items/8134.php>. September 2014 (Accessed 7 
October 2014). 
12

 Ibid. 
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countries to undertake action’13. This function intends to offer technical guidance and support on 
policies adopted by countries responding to loss and damage (including those dealing with non-
economic loss), and mobilise or source relevant expertise where appropriate.  
 
The Executive Committee14 of the Mechanism convened for two initial meetings in March and 
September of this year and agreed, inter alia, on a two-year initial workplan (‘the Initial Workplan’) 
designed to carry out a range of obligations set out in the COP19 decision text.15 The Initial Workplan 
is set to commence operation in early 2015 and will be forwarded to the 41st session of the 
Subsidiary Bodies for review during COP20. Throughout the drafting of the Initial Workplan, State 
and non-State stakeholders made various submissions advocating for a range of strategic objectives 
to be adopted and/or preferenced by the Mechanism. The final draft of the Initial Workplan reflects 
a somewhat diluted combination of these interests. As of September 2014, the Initial Workplan held 
eight key objectives: 
 

1. Enhance the understanding of the nexus between unmitigated climate change impacts and 
loss and damage, segmented via vulnerable demographics owing to ‘geography, 
socioeconomic status, livelihoods, gender, age, indigenous or minority status or 
disability…and the ecosystems that they depend on’16; 
 

2. Enhance understanding of comprehensive risk management approaches that are resilient in 
the long run, ‘…including social protection instruments and transformational approaches’17; 

 
3. Enhance the capacity of quantitative data regarding the risk of slow onset events and their 

impacts, including strategies for ways forward relying on such data; 
 

4. Enhance knowledge pertaining to non-economic loss, including specific regional focus on 
highly vulnerable communities;  

 
5. Enhance understanding and capacity to ‘prepare for, respond to, and build resilience’18 

against loss and damage impacts including through recovery and rehabilitation programs; 

                                                                 
13

 Ibid. 
14

 The final composition of the Executive Committee is to be decided at the COP20 in Lima, Peru. The Executive 
Committee currently operates using an interim membership base which includes two representatives from 
The Adaptation Committee, The Consultative Group of Experts on National Communications from Parties not 
included in Annex I to the Convention, The Least Developed Countries Expert Group, The Standing Committee 
on Finance, The Technology Executive Committee.  
15

 Executive Committee of the Warsaw International Mechanism for Loss and Damage, ‘Initial two-year 
workplan of the Executive Committee of the Warsaw International Mechanism for Loss and Damage 
associated with Climate Change impacts (Excom) in accordance with decisions 3/CP.19 and 2/CP.19’ 
<http://unfccc.int/files/adaptation/cancun_adaptation_framework/loss_and_damage/application/ 
pdf/workplan_18sept_11am.pdf>. 18 September 2014 (Accessed 7 October 2014); Decision 2/CP. 19: Warsaw 
International loss and damage associated with climate Mechanism for change impacts. FCCC/CP/2013/10 
Add.1. <http://unfccc.int/resource/docs/2013/cop19/eng/10a01 .pdf>. 31 January 2014 (Accessed 2 
September 2014); United Nations Climate Change Secretariat ‘Briefing Note: Initial Meeting of the Executive 
Committee of the Warsaw International Mechanism for loss and damage associated with climate change 
impacts’. <http://unfccc.int/files/adaptation/application/pdf/ excom_briefing_note_13_mar.pdf>. 13 March 
2014, Bonn Germany (Accessed 6 September 2014). 
16

 Ibid. 
17

 Ibid. 
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6. Enhance expertise (including practical application of such expertise) relating to augmented 

patterns of migration, displacement and human mobility; 
 

7. Encourage the implementation of comprehensive risk management strategies, particularly 
via financial instruments and tools to facilitate financial relief during periods of crisis in 
developing countries and regions, including (for example) ‘…risk pooling and transfer, 
catastrophe risk insurance, contingency finance, climate-themed bonds’ 19  and other 
financial models to encourage climate-resilient development; and, 

 
8. Encourage collaboration and an integration of existing bodies and expert groups under the 

UNFCCC with relevant external organisations and stakeholders. 
 
While comprehensive and ambitious, the key objectives of the Initial Workplan refrain from a 
specific apportionment of State liability for unmitigated climate change impacts. A number of the 
financial instruments contemplated by the Executive Committee in the seventh objective 
(particularly risk pooling and transfer or catastrophe risk insurance) would require policy makers to 
consider quantitative measures of liability for anthropogenic climate change on some level, but this 
is not immediately certain.  
 
In their preliminary submissions, a suite of developed countries (particularly Japan and Norway) 
expressed reluctance for the insertion of the seventh objective, and rather sought to emphasise the 
unreliability of existing data and a need to focus on improving data quality via the third objective in 
the first instance.20 Conversely, developing countries (particularly the G77 led by China, the African 
Group of Negotiators headed by Sudan, the Least Developed Countries Group headed by Nepal and 
the Alliance of Small Island States) emphasised the primary need for specific financial models to 
diffuse risk, apportion responsibility and improve the capacity of monetary and non-monetary 
resources to respond to extreme events, particularly flooding and cyclones.21  Whether the general 

                                                                                                                                                                                                       
18

 Ibid. 
19

 Ibid. 
20

 The Government of Japan, ‘Japan’s submission on Two-Year Workplan for the Implementation of the 
Functions of the Warsaw International Mechanism outlined in paragraph 5, Decision 2/CP.19’ 
<http://unfccc.int/files/adaptation/cancun_adaptation_framework/ loss_and_damage/application/pdf/japan-
input.pdf>. 4 July 2014 (Accessed 3 October 2014); See also Norway in a 2012 submission: The Government of 
Norway, ‘Work programme on approaches to address loss and damage associated with climate change 
impacts on developing countries that are particularly vulnerable to the adverse effects of climate change to 
enhance adaptive capacity’ <http://unfccc.int/resource/ docs/2012/sbi/eng/misc14.pdf>. September 2012 
(Accessed 3 October 2014), p. 13.  
21

 See, for example, The Group of 77 and China, ‘Relevant Inputs for the initial two-year workplan for the 
implementation of the functions of the Warsaw International Mechanism for Loss and Damage associated with 
Climate Change Impacts’ <http://unfccc.int/files/adaptation/ 
cancun_adaptation_framework/loss_and_damage/application/pdf/g77andchina_input.pdf>. 2 July 2014 
(Accessed 3 October 2014); The Government of Sudan, ‘Inputs for the initial two-year workplan for the 
implementation of the functions of the Warsaw International Mechanism for Loss and Damage on Behalf of 
the African Group of Negotiators’ <http://unfccc.int/files/adaptation/cancun_adaptation 
_framework/loss_and_damage/application/pdf/african_group_input.pdf>. 1 July 2014 (Accessed 3 October 
2014), paragraph 5; The Government of Nepal, ‘Inputs by Nepal on behalf of the Least Developed Countries 
Group for the Executive Committee’s Draft Initial Two-Year Workplan for the Implementation of the Functions 
of the Warsaw International Mechanism for Loss and Damage’ <http://unfccc.int/ 



 
  
 

The Warsaw International Mechanism on Loss and Damage: strategic policy, risk management and questions 
of liability under international law  

Global Voices UNFCCC Australian Youth Delegation 
Mark Loong (National Scholarship Recipient) 

 

Page 7 

 

  

position of developed countries represents a genuine concern for data integrity or an attempt to 
protract any future discussion of State specific liability remains a matter for interpretation.  
 
The Australian Position on Loss and Damage 
 
Despite contributing to the decision text establishing the Mechanism at COP19, the Australian 
Government has yet to publish an official position relating to the Initial Workplan or even the 
Mechanism itself. The most recent indication of a formal position on loss and damage was in 
November 2011 as part of a loss and damage work programme submission under the Cancun 
Agreement.  In this submission, the Australian Government expressed initial support for the 
development of a specific mechanism for loss and damage under the UNFCCC, citing it as ‘an 
important opportunity for capacity-building’, and stressing that ‘[the Mechanism] should focus 
principally on enhancing understanding of the “building blocks” necessary to ensure the effective 
functioning of loss and damage approaches…’22.  
 
The government went on to emphasise information sharing (particularly assistance with domestic 
risk modelling and planning / regulatory settings) as its preferred means of contributing to the work 
programme at the time, and reiterated its primary focus on mitigation.23  In particular, the 
government hesitated to offer support for any specific loss and damage mechanism that may 
apportion liability, asserting that insurance based policies and mechanisms merely transfer the risk 
of loss and damage rather than reduce it: 

 
… it would be pre-emptive to begin to developing any specific loss and damage approaches 
or mechanisms … Australia remains cautious about the value of progressing discussions on 
possible development of a climate risk insurance facility, given the current paucity of 
detailed risk data for vulnerable countries that is essential to the effective functioning of risk 
transfer mechanisms, and the lack of clarity around whether a climate risk insurance facility 
would be the most effective means of addressing risks of climate-related loss and damage in 
vulnerable countries. As a mechanism to only transfer and not actually reduce risk, the role 
of insurance is likely to be limited in many vulnerable countries and regions…24 

 
In a similar vein to submissions made by other developed countries throughout the drafting of the 
Initial Workplan, the Australian Government emphasised a need to focus on the collation of 
comprehensive risk data prior to the consideration of any risk transfer facility. Since the publication 
of this position however, the UNFCCC has produced a comprehensive technical paper that canvasses 
current knowledge on relevant methodologies and data requirements that would allow policy 
makers to begin to confidently map and weigh the causal linear relationship between State 

                                                                                                                                                                                                       

files/adaptation/cancun_adaptation_framework/loss_and_damage/application/pdf/ldcs_inputs.pdf>.  6 July 
2014 (Accessed 3 October 2014); Alliance of Small Island States, ‘AOSIS Inputs for the Two-Year Workplan for 
the Implementation of the Functions of the Warsaw International Mechanism’’ 
<http://unfccc.int/files/adaptation/cancun_adaptation_framework/loss_and_damage/application/pdf/ 
aosis_input.pdf>. 4 July 2014 (Accessed 2 October 2014). 
22

 The Commonwealth Department of Environment, ‘Work programme to consider approaches to address loss 
and damage associated with climate change impacts in vulnerable developing countries’ 
<http://www.climatechange.gov.au/international /negotiations/australias-unfccc-submissions/work-
programme-consider-approaches-address>. May 2014 (Accessed 6 September 2014).  
23

 Ibid. 
24

 Ibid. 
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contributions to anthropogenic climate change and resulting loss and damage. The technical paper 
includes an additional assessment of quantitative gaps identified at various levels, and factors the 
risk and weight of such gaps into broader blue prints and financial models.25  
 
While the Initial Workplan does call for an ongoing improvement in data integrity, it is becoming 
increasingly difficult for developed countries to maintain the view that insufficient integrity in 
quantitative data obstructs the development of risk transfer mechanisms that necessarily 
contemplate State specific liability.26 Developing and small island nations (particularly in the Pacific) 
have raised ongoing concerns that the linear trajectory of loss and damage as a result of slow onset 
and extreme climate events is now shifting from primary to secondary impacts27, highlighting the 
ever increasing cost of inaction.28 With this in mind, States supporting the Mechanism should 
earnestly assess the capacity of existing data and methodologies outlined in the technical paper to 
underscore the development of a pilot risk transfer mechanism. At a minimum, the demarcation of 
State specific liability for unmitigated climate change impacts could offer a financial incentive for 
many developed countries to bolster parallel mitigation commitments and programs.   
 
Recommendation 1: The Australian Government should consider information contained in the 

2012 technical paper released by the UN Framework Convention on Climate 
Change that critically examines current data and methodologies available to 
assess the quantitative risk of loss and damage. The Australian Government 
should publish a review of its official position on loss and damage in light of 
this additional information prior to the 20th session of the Conference of the 
Parties in Peru.  

Managing risk in the circumstances 

Achieving State Specific Liability for Loss and Damage 
 
The apportionment of State specific liability for loss and damage reparations is linked to a range of 
technical and legal ambiguities that continue to parallel various risk management strategies 
contemplated by the Mechanism. Generally speaking, while the application of liability under 
international law as a tool to prevent and compensate for environmental damage is far from a new 

                                                                 
25

 United Nations Framework Convention on Climate Change, ‘Technical paper on current knowledge on 
relevant methodologies and data requirements as well as lessons learned and gaps identified at different 
levels, in assessing the risk of loss and damage associated with the adverse effects of climate change’ 
FCCC/TP/2012/1 <http://unfccc.int/resource/docs/2012/tp/01.pdf>. 10 May 2012 (Accessed 24 September 
2014).  
26

 McNamara, K. ‘Exploring Loss and Damage at the International Climate Talks’, International Journal of 
Disaster Risk Science, vol. 5, 2014, p.244 
27

 Primary impacts are specific irregular climate events that occur as a direct consequence of an increase in 
greenhouse gas emissions or greenhouse gas concentration levels. Such events include, for example, coastal 
erosion, flooding, saltwater intrusion, inundation or impacts on eco-systems. Secondary impacts encompass 
consequential social and economic issues directly linked to primary impacts, including augments to agricultural 
supply chains, obstructions to land conservation, loss of livelihood or welfare, and non-economic losses such 
as forced migration, loss of cultural practice or public health / disease control concerns.  
28

 Ibid.  
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concept29, its applicability in the context of climate change remains contentious and frames many 
policy debates within the Mechanism.  
 
The nature and comparative utility of methods by which liability can be apportioned or challenged 
under international law is a complex issue and its full dissection is beyond the ambit and scope of 
this research paper. It is important to mention, however, that developed countries frequently seek 
to cast doubt over the applicability of liability as a measure of responsibility for loss and damage by 
citing a range of prohibitive factors including issues of ‘state responsibility and liability for 
transboundary harm, …difficulties in establishing causation, [the] complex relationship between 
state and private actors, and difficult questions about the standard against which the actions of 
potentially liable actors would be measured’30.  
 
A number of external observers monitoring the Mechanism (such as the International Institute for 
Applied Systems Analysis and the Foundation for International Environment Law and Development) 
stress that liability requires quantitative delineation to ensure developed countries enact influential 
and accountable assistance measures.31 In response to this, developed countries are keen to indicate 
that the scientific and legal pluralities associated with establishing causation32, particularly in 
relation to degrees of foreseeability (including actual or constructive knowledge of causation) and 
the ambiguity of related assumptions that would be relied upon to determine a specific level of 
liability.33 Here, the desire to preserve the integrity of overarching equity principals such as common 
but differentiated responsibility is frequently cited.  Some commentators fear this will offer an 
indefinite opportunity for major emitters to stall efforts to delineate liability.34 This could arguably 
explain the tendency of the objectives of the Initial Workplan to focus upon establishing what is 
currently known to work in light of liability constraints, rather than establishing what could work if 
liability were to be apportioned. It also offers a potential explanation for Australia’s reluctant policy 
stance in relation to risk transfer mechanisms.  
 
While demarking State specific liability for unmitigated climate change impacts would theoretically 
increase accountability and encourage more direct action on loss and damage, it is unlikely to be 

                                                                 
29

 Brunnee, J. ‘Of Sense and Sensibility: Reflections on International Liability Regimes As Tools for 
Environmental Protection’, International and Comparative Law Quarterly, vol. 52, no. 1, 2004, p. 351 
30

 Doelle, M. ‘The Birth of the Warsaw Loss and Damage Mechanism: Planting a seed to grow ambition?’, 
Carbon and Climate Law Review, vol. 1, 2014, p.37 
31

 See, for example, International Institute for Applied Systems Analysis, ‘Suggestions for the Executive 
Committee’s draft initial two-year workplan for the implementation of the functions of the Warsaw 
Mechanism on Loss and Damage’ <http://unfccc.int/files/adaptation/ 
cancun_adaptation_framework/loss_and_damage/application/pdf/iiasa_input.pdf>. 18 July 2014 (Accessed 27 
September 2014); Foundation for International Environmental Law and Development, ‘Loss and damage 
caused by climate change: legal strategies for vulnerable countries’ 
<http://www.field.org.uk/sites/field.org.uk/files/papers/field_loss__damage_legal_strategies_oct_12.pdf>. 
October 2012 (Accessed 3 October 2014); Faure, M. and Nollkaemper, A. ‘International Liability as an 
instrument to Prevent and Compensate for Climate Change’, Stanford Environmental Law Journal, vol. 26, 
2007, p.123. 
32

 That is, causation between specific emissions and a specific unmitigated climate change event, as opposed 
to the well established causation between general anthropogenic emissions and climate change. 
33

 Faure, M. and Nollkaemper, A. ‘International Liability as an instrument to Prevent and Compensate for 
Climate Change’, Stanford Environmental Law Journal, vol. 26, 2007, p.159. 
34

 Doelle, M. ‘The Birth of the Warsaw Loss and Damage Mechanism: Planting a seed to grow ambition?’ 
Carbon and Climate Law Review, vol. 1, 2014 
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comprehensively realised in the short to medium term. This is an important consideration to keep in 
mind when assessing the utility of current (and proposed) loss and damage response policies under 
the Mechanism on the basis of risk retention, risk transfer or risk pooling. 35 
 
Approaches to Strategic Risk Management 
 
The Mechanism is continuing to consider a full range of risk management policies capable of 
development and implementation within and beyond the Initial Workplan. Given loss and damage as 
a result of slow onset and extreme weather events can arise in a range of forms and contexts, the 
Mechanism is seeking to develop a broad and flexible risk management strategy that is sensitive to 
diversity in geographic, economic and social need.36  
 
Prior to the establishment of the Mechanism, the UNFCCC published a comprehensive literature 
review assessing the suitability of existing loss and damage risk management policies on the basis of 
relevance, impact and efficiency.37 The literature review asserts that a key challenge for any future 
loss and damage mechanism is the task of matching specific risks or vulnerable regions with the 
most appropriate risk management policy. The review goes on to conclude that the most 
appropriate risk management tool in any given context typically falls within one of three categories:  
 

1. Risk reduction or risk retention. This principally involves the development of adaptation 
strategies to minimise or offset future potential loss and damage. This relies heavily upon 
the domestic capacity of vulnerable countries to comprehensively understand their 
exposure to potential loss and damage events, and prepare for such events via changes in 
civic infrastructure, implementation of early warning systems, disaster recovery planning 
and public education, amongst other tools. Under risk retention schemes, countries possess 
a strong quantitative understanding of the risk of loss and damage and the regulatory 
capacity to ‘self-insure’. Developing countries that lack resources and bureaucratic 
infrastructure to realise and implement such programs retain a high level of risk.   
 

2. Risk transfer. This principally involves the discrete shifting of largely financial risk of loss and 
damage from one entity to another (usually from a vulnerable to a resilient State). Risk 
transfer usually contemplates the market value of the risk that is often retained by the 

                                                                 
35

 United Nations Framework Convention on Climate Change, ‘A literature review on the topics in the context 
of thematic area 2 of the work programme on loss and damage: a range of approaches to address loss and 
damage associated with the adverse effects of climate change’ FCCC/SBI/2012/INF.14 
<http://unfccc.int/resource/docs/2012/sbi/eng/inf14.pdf> 15 November 2012 (Accessed 9 September 2014). 
36

 Executive Committee of the Warsaw International Mechanism for Loss and Damage, ‘Initial two-year 
workplan of the Executive Committee of the Warsaw International Mechanism for Loss and Damage 
associated with Climate Change impacts (Excom) in accordance with decisions 3/CP.19 and 2/CP.19’ 
<http://unfccc.int/files/adaptation/cancun_adaptation_framework/loss_and_damage/application/ 
pdf/workplan_18sept_11am.pdf>. 18 September 2014 (Accessed 7 October 2014). 
37

 United Nations Framework Convention on Climate Change, ‘A literature review on the topics in the context 
of thematic area 2 of the work programme on loss and damage: a range of approaches to address loss and 
damage associated with the adverse effects of climate change’ FCCC/SBI/2012/INF.14 
<http://unfccc.int/resource/docs/2012/sbi/eng/inf14.pdf> 15 November 2012 (Accessed 27 September 2014) 
p. 7; United Nations Framework Convention on Climate Change, ‘Technical Paper: Gaps in existing institutional 
arrangements within and outside of the Convention to address loss and damage, including those related to 
slow onset events’ <http://unfccc.int/resource/docs/2013 /tp/12.pdf>. 4 November 2013, FCCC/TP/2013/12 
(Accessed 6 September 2014). 
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private sector.38  Under a risk transfer scheme, the country acknowledges its incapacity to 
retain or reduce its exposure to risk. Commonly used risk transfer tools include ‘insurance, 
catastrophe bonds, conditional risk transfer and combined insurance-credit programmes’39. 
This form of risk management relies heavily upon the apportionment of State specific 
liability, the limitations to which are outlined above.  
 

3. Risk pooling. This allows for risk to be aggregated and offset in particularly vulnerable 
regions. By diffusing and pooling risk, participants are able to ‘gain catastrophe insurance on 
better terms and access collective reserves in the event of a disaster’40. This form of risk 
management relies upon States within the region to detect and accept an apportioned level 
of liability for potential loss and damage.  

 
While each of these strategies theoretically function to offset risk of loss and damage in absolute 
terms, in reality the majority of developing countries do not possess the resource capacity to retain 
risk and most developed countries are reluctant to commit to risk transfer programs. In a submission 
to the Mechanism’s Executive Committee during the drafting of the Initial Workplan, the 
International Institute for Applied Systems Analysis indicates that these three forms of risk 
management are not mutually exclusive in practice, and that ‘risk layering can help to differential 
between different levels of risk’41. Under this comprehensive model of risk management, the 
prohibitive need for baseline State specific liability is significantly reduced using a trade off between 
risk retention and risk transfer strategies, as depicted in Figure 1. 
 
  
 

                                                                 
38

 See, for example, the ‘1-in-100 Initiative’ recently launched at the United Nations Climate Summit in 
September 2014: United Nations Climate Summit, ‘Resilience: Integrating Risks into the Financial System - The 
1-in-100 Initiative Action Statement’ <http://www.un.org/climatechange/ summit/wp-
content/uploads/sites/2/2014/09/RESILIENCE-1-in-100-initiative.pdf>.  23 September 2014 (Accessed 15 
October 2014). 
39

 United Nations Framework Convention on Climate Change, ‘A literature review on the topics in the context 
of thematic area 2 of the work programme on loss and damage: a range of approaches to address loss and 
damage associated with the adverse effects of climate change’ FCCC/SBI/2012/INF.14 
<http://unfccc.int/resource/docs/2012/sbi/eng/inf14.pdf> 15 November 2012 (Accessed 27 September 2014) 
p. 7. 
40

 United Nations Framework Convention on Climate Change, ‘A literature review on the topics in the context 
of thematic area 2 of the work programme on loss and damage: a range of approaches to address loss and 
damage associated with the adverse effects of climate change’ FCCC/SBI/2012/INF.14 
<http://unfccc.int/resource/docs/2012/sbi/eng/inf14.pdf> 15 November 2012 (Accessed 27 September 2014) 
p. 20. 
41

 International Institute for Applied Systems Analysis, ‘Suggestions for the Executive Committee’s draft initial 
two-year workplan for the implementation of the functions of the Warsaw Mechanism on Loss and Damage’ 
<http://unfccc.int/files/adaptation/ 
cancun_adaptation_framework/loss_and_damage/application/pdf/iiasa_input.pdf>. 18 July 2014 (Accessed 27 
September 2014) p.3-4. 
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Figure 1 – Pilot Model for Layered Loss and Damage Risk Management 42 
 
This pilot model contains four discrete layers. In the low-risk section, benefit-cost analyses indicate 
that risk retention and risk reduction policies are effective in offsetting loss and damage impacts. 
Here, while the frequency of loss and damage events is high, the capacity of the country to adapt to 
or absorb such risk is high. The term capacity is used subjectively here and determined on a case-by-
case basis.43 
 
In the medium-risk section, risk reduction and retention strategies are combined with risk transfer 
policies on a sliding scale. This allows for the country or private entity offsetting the risk via an 
insurance facility to minimise the level of risk transferred if they have access to quality data to model 
the probability of a medium impact loss and damage event. Indexing reduces the level of data 
required to make this assessment, thus allowing for a more expedient provision of coverage for 
vulnerable States who require less disbursement costs. An increase in certainty will also increase the 
private sector’s existing and confident interest in the purchasing or reinsuring of partitioned medium 
impact risk.44 The ‘1-in-100 Initiative’ launched at the United Nations Climate Summit in September 

                                                                 
42

 Mechler, R. Bouwer, L. Linnerooth-Bayer, J. Hochrainer-Stigler, S. Aerts, J. Surminski., ‘Managing unnatural 
disaster risk from climate change’, 2014 Nature Climate Change, vol.4, p.235 
43

 International Institute for Applied Systems Analysis, ‘Suggestions for the Executive Committee’s draft initial 
two-year workplan for the implementation of the functions of the Warsaw Mechanism on Loss and Damage’ 
<http://unfccc.int/files/adaptation/ 
cancun_adaptation_framework/loss_and_damage/application/pdf/iiasa_input.pdf>. 18 July 2014 (Accessed 27 
September 2014) p.4. 
44

 United Nations Framework Convention on Climate Change, ‘A literature review on the topics in the context 
of thematic area 2 of the work programme on loss and damage: a range of approaches to address loss and 
damage associated with the adverse effects of climate change’ FCCC/SBI/2012/INF.14 
<http://unfccc.int/resource/docs/2012/sbi/eng/inf14.pdf> 15 November 2012 (Accessed 27 September 2014) 
p. 29. 
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is a positive example of the insurance sector’s appetite for this market.45 According to the initiative’s 
Action Statement: 
 

Public, private and mutual sector insurers have a particular knowledge of, and responsibility 
for climate risks and the opportunities manage risk. They are acutely aware of the current 
scale and nature of these risks… Through a 'smart' underwriting of capital and reforms of 
regulation that set forth stringent requirements on the financial strength of insurers to meet 
their obligations in the most extreme circumstances, the resilience of the insurance sector 
has been transformed… This demanded much better understanding of climate risk and 
triggered a rapid evolution of scientific and analytical tools to inform management and 
operations. Over the last two decades, the insurance sector and its regulators have been 
supported by members of the global science and engineering community and the 
capabilities of specialist modelling organizations that have provided rigorous frameworks of 
hazard, exposure and vulnerability.46 

 
In the high and very high-risk sections, the loss and damage events are severe and require mobilised 
response from public and international assistance channels. The transboundary nature of high and 
very high impact events creates a mutual interest between developed and developing countries to 
prepare for and offset loss and damage through existing disaster relief channels. Given issues 
associated with State specific liability are diminished by this model, the Mechanism could seek to 
develop a specific program designed to solely respond to prospective high and very high impact 
transboundary climate change events with more ease while simultaneously lowering the incentive 
for individual States to preference their own interests.47 
 
Recommendation 2: States actioning the two-year Initial Workplan of the Warsaw International 

Mechanism on Loss and Damage should explore the viability of layered loss 
and damage risk management models that underscore a trade-off between 
risk retention and risk transfer strategies. States should aim to develop this 
model in a way that creates an incentive for the private sector to (re)insure 
against medium impact events while simultaneously diminishing the 
relevance of State specific liability.  

 
Risk pooling allows blocs of States who sustain a collective loss and damage vulnerability to develop 
autonomous regional schemes that further capitalise on layered loss and damage risk management 
models. Risk pooling mechanisms further diversify layered risk by significantly reducing the 
variability of geographic and climate indicators, which in turn allows quantitative models to predict 
loss and damage (particularly those caused by medium impact events) with a greater degree of 
accuracy. A literature review published by the UNFCCC in 2012 indicates that the benefits of risk 

                                                                 
45

 United Nations Climate Summit, ‘Resilience: Integrating Risks into the Financial System - The 1-in-100 
Initiative Action Statement’ <http://www.un.org/climatechange/ summit/wp-
content/uploads/sites/2/2014/09/RESILIENCE-1-in-100-initiative.pdf>.  23 September 2014 (Accessed 15 
October 2014). 
46

 Ibid. 
47

 International Institute for Applied Systems Analysis, ‘Suggestions for the Executive Committee’s draft initial 
two-year workplan for the implementation of the functions of the Warsaw Mechanism on Loss and Damage’ 
<http://unfccc.int/files/adaptation/ 
cancun_adaptation_framework/loss_and_damage/application/pdf/iiasa_input.pdf>. 18 July 2014 (Accessed 27 
September 2014) p.4. 
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pooling are enhanced by the general application of economies of scale.48 As the depth and extent of 
coverage matures, the cost of reinsuring or purchasing risk is considerably reduced thereby 
increasing investment incentives. In addition, risk pooling mechanisms eliminate the need for 
compulsory country planning and reporting schemes, which are known to considerably burden small 
island and developing nations with limited resources and infrastructure.49  
 
Australia has capacity to engage its constructive regional agency to respond to critical loss and 
damage concerns in the Pacific region via a risk pooling program. A number of successfully 
developed risk pooling mechanisms already exist including the Caribbean Catastrophe Risk Insurance 
Facility as well as the African Risk Capacity project, which is geared toward secondary loss and 
damage impacts (particularly food security).50 The Caribbean facility in particular has successfully 
undergone a range of resilience testing measures and is capable of reproduction in the Pacific 
region. Here, the Pacific Islands Forum could provide a strong infrastructure base upon which a risk 
pooling program could be developed. The trade and investment arm of the Pacific Islands Forum 
could streamline any Australian private sector interest in a diversified loss and damage reinsurance 
or risk purchasing market, whilst still allowing the Australian Government to resist the development 
of a comprehensive risk transfer facility based upon State specific liability. 
 
Recommendation 3: The Australian Government should utilise its constructive regional agency to 

respond to critical loss and damage concerns in the Pacific via a risk pooling 
program. This initiative should rely upon bespoke layered loss and damage 
risk management models that capitalise on risk diversification (as well as 
incentivise private sector investment and diffuse State specific liability). The 
Caribbean Catastrophe Risk Insurance Facility should be consulted as a 
potential blueprint. 

 

Conclusion 
 
Developing and small island nations particularly vulnerable to the adverse effects of climate changes 
have long awaited the introduction of a formal mechanism to respond to unmitigated loss and 
damage concerns in an integrated and comprehensive manner. This report concludes that while the 
establishment of the Mechanism (and its Initial Workplan) is certainty a watershed moment for 
those susceptible to intensifying secondary impacts, the full and pragmatic realisation of protection 
policies is inhibited by a lack of clarity associated with State specific liability for unmitigated harm. In 

                                                                 
48

 United Nations Framework Convention on Climate Change, ‘A literature review on the topics in the context 
of thematic area 2 of the work programme on loss and damage: a range of approaches to address loss and 
damage associated with the adverse effects of climate change’ FCCC/SBI/2012/INF.14 
<http://unfccc.int/resource/docs/2012/sbi/eng/inf14.pdf> 15 November 2012 (Accessed 27 September 2014) 
p. 29. 
49

 United Nations Framework Convention on Climate Change, ‘Technical Paper: Gaps in existing institutional 
arrangements within and outside of the Convention to address loss and damage, including those related to 
slow onset events’ <http://unfccc.int/resource/docs/2013 /tp/12.pdf>. 4 November 2013, FCCC/TP/2013/12 
(Accessed 6 September 2014). 
50

 United Nations Framework Convention on Climate Change, ‘A literature review on the topics in the context 
of thematic area 2 of the work programme on loss and damage: a range of approaches to address loss and 
damage associated with the adverse effects of climate change’ FCCC/SBI/2012/INF.14 
<http://unfccc.int/resource/docs/2012/sbi/eng/inf14.pdf> 15 November 2012 (Accessed 27 September 2014) 
p. 29. 
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this context, various layered loss and damage risk management models that underscore a trade-off 
between risk retention and risk transfer strategies appear to engage the agency of the private 
sector, diminish liability concerns and present a creative way forward.  
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